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There used to be a time when almost no challenge for the Croatian Competition Agency 

came from the Administrative Court, which was in charge of reviewing its decisions. That 

time is no more. The times they are a-changin'. 

It may sound strange, that the challenge comes from the Court, and not the parties, but the 

thing is that there were challenges coming from the firms, and a lot of them, but the Court 

disagreed most of the time, and thought that the Agency was doing a good job going after 

companies that were breaching antitrust rules. 

What was the tipping point? 

Before October 1, 2010, almost seven years ago, the companies did not feel the bite. There 

were no teeth. Competitors would meet up, sit around a table, fix prices, and jot it down in 

their minutes, and everyone was happy. Driving schools, bus operators, newspaper 

publishers, demining companies, bakeries, office supply companies, you name it. 

And there was usually a trade association, which supplied the room, the coffee, and the 

minute’s taker. 

And in some cases, not infrequently I am afraid, the largest firm, or even better, the 

chairman of the association, would both happily and brutally report to the press that, yes, 

the prices must go up, and consumers would have to swallow it up.  

As we read in one of the Agencies' decisions, 'price fixing was business as usual'. I am 

paraphrasing a CEO here, describing their way of doing business: meeting up at associations' 

premises, 'we were discussing prices on a regular basis’. What can be wrong with that? 

The Agency had no teeth. There was no effective fining system. So there was business as 

usual. 

The Agency would start proceedings, find direct evidence of price fixing between 

competitors, ask the firms to explain what was going on, close the proceedings, and then 

adopt a decision finding an infringement. But there was no price to pay. The Agency indeed 

asked a misdemeanor court to fine the perpetrators, but the courts were not doing a good 

job. 
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And what would the Administrative Court regularly do back then, when the appellants came 

running for shelter? It gave them no satisfaction to hear that agreeing on prices was bad, 

and that the Agency was right. Even in one single case where all the Agency had was 

circumstantial, the Court duly held that the Agency was right to find an infringement. And 

for the Court it was enough that there was a simultaneous price increase, and that all the 

competitors were all of a sudden charging the same price. The Court held that ‘a form of the 

agreement was not relevant, since the prohibition covered both overt and covert collusion’, 

to paraphrase the judgment in the Bus Operators case (Judgment of the Administrative 

Court of the Republic of Croatia, 15 Sept 2010). 

What happened after October 1, 2010? 

All of a sudden, the Court was not amused anymore. Not only was tacit coordination off the 

menu, but in cases where there was clear evidence of a meeting of competitors, and the 

association was providing the room, and the coffee, and the minute’s maker, for the Court, 

there was not enough evidence of a cartel.  

Suddenly, it was relevant for the Court that none of the CEO’s (except for one) did not hear 

the association’s chairman stating that it was agreed that ‘the prices will not go up’, because 

that was said at the end of the meeting, when everyone was already getting ready to leave. 

It was relevant for the Court that none of them received the minutes of the meeting, with 

price fixing content on the first page.  

Quite absurdly, the Court was suddenly wondering if a difference should be made between 

an anticompetitive exchange of information and a unilateral statement whose contextual 

meaning still had to be determined (Judgment of the High Administrative Court of the 

Republic of Croatia, 17 March 2016).  

Did the Court really understand the notion of an anticompetitive exchange of information as 

set out in the ECJ’s case law, I wonder. 

So what happened? What had changed?  

It is my humble opinion that the introduction of an effective fining system changed the 

equilibrium. The Agency had a brand new set of teeth. 

Also tacit collusion was off. Competition Act was being fine-tuned one more time, and there 

was no room for its outright prohibition. But the change of the legal test was not discussed 

in the case law. Did it go unnoticed? 

The high fines made the attorneys representing alleged cartel members work longer hours. 

The Court was now looking at elaborate arguments invoking ECJ’s case law. And unlike 

before October 1, 2010 there were no more self-incriminating statements by CEO’s, 
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wondering out loud on the witness stand what in heaven’s name was wrong with them 

meeting up and reaching a very informed and rational decision to increase prices. 

The age of innocence was over. 

I will miss the self-incriminating statements, I have to tell you! 

What worries me now has something to do with the Court making absurd and silly 

statements. Really, what a trade-off!  

Here is another ill-considered judgment. I am not making it up, it concerns teeth. I mean 

dental work. I mean an association of dentists. So, there is an association of orthodontists in 

Croatia. And there is another association, the Chamber of Dentist. The second association is 

allowed by law to fix minimum prices for dental services. So the first association sent to the 

second association their wish-list, a minimum price list for orthodontic services, for 

adoption.  

The Competition Agency went after the association of orthodontists for cartelization. 

Quite surprisingly, the Court failed to differentiate between the two associations, focusing 

on the fact that the Chamber of Dentists was indeed authorized to adopt such a price list. So 

everything was fine then. Furthermore, contrary to both its own practice, and the ECJ’s 

settled case law, the Court held that for an anticompetitive agreement to exist, its goal or 

effect must be the application of the agreed prices on the market (Judgment of the High 

Administrative Court, 5 March 2015). No application, no cartel! 

So where do we go from here? 

What is obvious is that the Court is doing a disservice to an effective fight against cartels. 

This is the most recent battle-ground for the Agency to defend some of the most basic 

notions of competition law. And if the Court continues with this kind of interpretation, the 

Agency can close up shop, and go home. For it is not its rebates policy we are talking here, it 

is the good old cartels. 

But the battle is still on.  

In the first case discussed above, the exchange of information and the CEO’s-getting-out-of-

the-door cartel, the Agency however gave up. 

In this case the Court annulled the decision of the Agency and ordered the case to be 

reopened for retrial. The Agency reopened the case, but then suspended the proceedings 

realizing that it was unable to meet unreasonably high evidentiary standards set out by the 

Court. How do you prove the receipt of the minutes by email by the parties, four years after 

the meeting? Even if you manage to do that, how is that relevant if there was a unilateral 
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statement only, unheard by the participants, but noted down in the minutes? Very 

confusing! 

I wonder though if there was another way to prove the point, to wrestle with the Court on 

the issue of prohibited exchange of information. Now the opportunity is lost. 

In the second case discussed above, the teeth case, the Court also annulled the decision of 

the Agency, but did not order a retrial. Jolly good because this gave a chance to the Agency 

to ask the Supreme Court of the Republic of Croatia for an extraordinary legal remedy, 

reopening the case. The decision of the Supreme Court is still pending. 

It is high time for the Supreme Court to hear an antitrust case indeed. 

But isn’t it actually high time for the High Administrative Court to hear a cartel case properly, 

and to realize that the times of ‘off the cuff’ judgments are gone. That now one needs to 

painstakingly sift through the meandering ECJ’s case law, applying it to all the facts of the 

case at hand. There is a precondition: being conscious that EU law holds precedence over 

national law, and that ECJ’s judgments are a relevant source of law before national courts.  

Indeed, misconceptions of the Court about key cartel law notions sit oddly with arguments 

the Agency provides in its decisions, drawing heavily on EU law. Grave departure from ECJ’s 

case law on cartels, coordinated practice, and anticompetitive exchange of information 

between competitors, plus a pronounced rigidity when it comes to interpreting novel 

notions of antitrust law in a market economy context, reveal challenges for the Court to 

modernize itself. 

No new wine to old wineskins. No, the notion of an anticompetitive agreement is not to be 

restricted to the notion of agreement as defined in the civil law context. No, the standard of 

proof of a cartel is not the same as the evidentiary standard in a tort case. The Court needs 

to turn on the learning mode, and realize that the times are ripe for a departure from the 

literal interpretation of legal rules. 

Poor judgments such as the two discussed above will not help to incentivize the fight against 

cartels. In a context where the firms think no good of intense competition, where consumers 

feel helpless, and where Competition Agency has still to earn its reputation of a fierce 

antitrust warrior, the above judgments are preventing the courts to become active 

stakeholders in the process of transition of Croatia into an effective market economy. 

Some lessons too are to be learned for the Competition Agency: to be more aggressive when 

it comes to translating abstract legal standards, making them applicable to situations at 

hand, pointing out to well-established ECJ’s case law, interpreting it patiently, and supplying 

the Court with a full-fledged solution. 
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If appropriate, the Agency must be ready to ask the Court to request a preliminary ruling 

from the Luxembourg court. 

So until next time! 

Indeed the times they are a-changin’. 


