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ABSTRACTS 

Amélie Verfaillie (Ghent University), Amnesty International and the design of 

international human rights – Lobbying the United Nations 

International human rights law is part of international law, which in general lacks a legislature 

and a centrally organized effective system of sanctions. Moreover, states cannot be brought 

before international courts without their prior consent. This leads many people to believe that 

the conventional use of the word ‘law’ does not apply to international law. International 

human rights law is according to many even more problematic, since there is discussion 

whether human rights are conventional (positive law) or moral. Yet, the international legal 

order has many international legal sources with regard to human rights that cannot be 

underestimated.  

My research focuses on the human rights non-governmental organization (NGO) Amnesty 

International and its impact on the design of international legal sources. In 1961 the 

organization was born in a certain international legal order, in which human rights had a 

place. However, that order is not fixed, nor is the place of human rights in it. The (legal) 

sources of human rights change over time. Although the international legal order is still 

dominated by States, non-state actors, such as NGOs, try to have a grip on this evolution. 

Especially in the field of human rights, citizen participation in contemporary global politics 

and international law is no longer an exception. Ever since the parallel development of the 

international human rights law regime and the international human rights movement in the 

aftermath of the Second World War, private human rights NGOs and international 

organizations have interacted.  

I want to uncover how Amnesty addresses human rights violations and how it uses the UN 

to realize its goals, such as lobbying for the recognition of certain human rights in legal 

sources or for the strengthening of the existing human rights legal sources. This in order to 

reveal the extent to which civil society can assert its influence on international human rights, a 

branch of law to which states are still very sensitive, as it regulates how they need to behave 

towards their citizens.  

Originally, Amnesty International based its activities on a narrow set of mainly civil and 

political human rights, defending actively the right to freedom of expression via the adoption 

of ‘prisoners of conscience’, the torture prohibition, the right not to forcibly disappear and 

the abolition of the death penalty. However, human rights violations can take new shapes and 

concepts of human rights change over time. Amnesty therefore is willing to expand its 

activities to include new human rights, new human rights violations and new human rights 

violators. For this paper, I want to focus on why and how Amnesty decided in the course of 

its existence to add new human rights to its statute and to lobby for new human rights norms. 
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Ana Delić (Tilburg Law School), The Foundations of Modern Private International 

Law in Europe 

This paper will explore the events crucial to the foundations of modern private international 

law previous to codification from the 1860s to the 1890s. First, a summary of these events. In 

1867, P.S. Mancini, the Italian Minister of Public Education, had the task of determining to 

which extent foreigners benefited from laws concerning civil status and rights. The Revue de 

Droit International et de Législation Comparée, the first academic journal devoted to 

international and comparative law, was founded in 1869 by T.M.C. Asser from the 

Netherlands, G. Rolin-Jaequemyns from Belgium and J. Westlake from England. September 

8 -11 1873, the Institut de Droit International held its inaugural meeting in Ghent with 

Mancini as its president. In October 1873, The Association for the Reform and Codification 

of the Law of Nations (renamed International Law Association in 1895) founded by an 

American association, the International Code Committee, held its first conference in Brussels. 

In 1874, the Dutch government proposed a conference dealing with general principals of 

private international law, specifically, family law. In 1881 and 1882, Mancini, then the Italian 

Minister of Foreign Affairs, presented two memorandums about the convergences in national 

private international law systems to Italian diplomats. In 28 June 1885, the Italian government 

published a ‘Livre Vert’ on private international law and the execution of foreign judgements. 

The first Hague Conference of Private International Law founded by Asser was held from 12 

- 27 September 1893. The second conference was held from 25 June - 13 July 1894. 

Codification of private international law in Europe did not occur until the twentieth century 

with the Convention of 12 June 1902 to regulate the Conflicts of Laws in Matters of 

Marriage.  

This paper will re-evaluate the foundations of private international law in Europe through a 

detailed examination of relevant materials. Sources for my research shall include: i) personal 

correspondences; ii) Mancini’s memorandums and ‘Livre Vert’; iii) the first volumes of Revue 

de Droit International et de Législation Comparée; iv) the minutes of the conferences, 

protocols and memorandums of the International Law Association, Institut de Droit 

International, and the first two sessions of the Hague Conference for Private International 

Law; v) conventions, treaties, customary law and national law; and vi) secondary literature.  

The aim of this paper is to examine archival material in particular in order to clarify aspects in 

the foundations of private international law in Europe. Particularly, there are eight facets 

worthy of further clarification: i) the ‘science’ of private international law; ii) dominant 

theoretical approaches in private international law; iii) the splitting of international law into 

public and private international law; iv) the interaction with national private international law 

systems; v) influences from abroad, specifically, South American and American approaches; 

vi) codification and institutionalization strategies; vii) the contributions and approaches of 

individuals, governments, associations and institutions; and viii) developments in law against 

the larger context of politics and culture. 
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Ans Vervaeke (Vrije Universiteit Brussel), Is it all about the money? Analysing legal 

costs in the context of the great litigation decline in the Franc of Bruges (1690-1795) 

During the early modern period, many ordinary people were involved in civil litigation either 

as plaintiff, defendant or witness. However, scholars have shown that there was a massive 

decline in the usage of law courts during the eighteenth century, the so-called great litigation 

decline. This plunge has been detected at various institutional levels throughout Western 

Europe, but until now a comprehensive understanding is still lacking. Only few studies have 

hinted at some possible explanations. The increased costs of legal fees as explanation has 

already been carried forward. Historians have exposed that legal costs in England were 

increasing from the 1690s onwards, relating both to the fees court officials levied and the cost 

of paper work. On the continent as well, mounting costs, due to the growing complexity of 

legal administration, have been evidenced. Law courts accordingly became less accessible.  

However, it has also been argued that costs were equally high in the sixteenth and 

seventeenth centuries, that witnessed a legal revolution – a vast increase of usage of law 

courts. In addition, law courts where the legal costs remained stable or were limited also 

witnessed a decline of business. This suggests that, firstly, there did not exist a one-to-one 

relationship between increasing legal costs and a decline in the amount of litigation and, 

secondly, that more expensive fees could rather be an outcome of declining litigation than a 

cause.  

In this paper, I argue that litigants were the prime movers of litigation patterns and their 

perceptions towards and interpretation of the legal costs made them decide to initiate a 

lawsuit or not. This means that cheap/expensive procedures do not immediately imply that 

broad layers of society settled/did not settle their conflicts in civil courts.  

This research, hence, attempts to contribute to understanding of patterns of declining 

litigation by focusing on the evolution of legal costs. The case study of the local courts of 

Bruges’ hinterland, the Franc of Bruges, during the eighteenth century will offer the ideal test 

case. In this paper, case records, which reveal data about legal costs, are scrutinized. The 

accessibility, expressed in terms of cost, will then be compared with information about which 

social groups actually resolving disputes in court and how this evolved through time. In this 

way the relationship between legal costs and the usage of civil courts will be established in the 

context of the great litigation decline. 

Athanasios Delios (Democritus University of Thrace), The forensic speeches of the 

orators as a legal source of the classical period of ancient Athens 

The theme that I am interested in presenting is titled:  “The forensic speeches of the orators as a legal 

source of the classical period of ancient Athens”. It is widely observed that these certain texts contain 

valuable information both about the Athenian laws themselves in the aforementioned period 

and also about the legal practices that were used on behalf of the ancient Athenians. What is 

mainly interesting is the fact that within the same speech, a researcher might confront some 

contradictory laws and practices which are mentioned by the orators.  
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A comparison between the different parts of the speeches might perplex the researcher 

extensively. Why do some orators mention the text of a law in a certain form while others 

mention the same law in a different way?  Should the researcher believe everything that is 

mentioned on behalf of the orators as far as the laws are concerned? How should the 

researcher approach these texts as a great legal source? Are the forensic speeches a 

trustworthy legal source of that period? All these questions are going to be answered 

thoroughly through a wide range of examples which are going to be mentioned in the 

presentation and the listeners are going to understand the role of these texts as a legal source 

of the period 5th century B.C-4th century B.C  in classical Athens. 

Blandine Caron (Université Paris II), The destinies of the French Code of Criminal 

Procedure, in occupied territories during the Napoleonic conquests, in the 19th 

century: the examples of Piedmont and Belgium 

The 19th century is, in Europe, a timeperiod of global rise of the law's codification's 

movement. It is also a century that experiences a certain permeability of the national laws that 

meet and influence each other through different processes.  

In France, an universalist conception has dominated the redaction and the diffusion of the 

codes. Thus, the French Code of Criminal Procedure of 1808 has known a particular 

outreach in the Piémont, the Kingdom of Holland and the Kingdom of Westphalia that has 

been directly annexed to the Napoleonic Empire. The Code which had been decreed 

throughout the Empire, these States have experienced the French criminal procedure.  

At the end of the Empire, the destinies of the criminal procedure, in each of these States, 

separate. 

Persistencies and abandonments of the French systems exist, observable at different degrees 

in the efforts of national codifications. Hence, the 1808 Code is maintained in Beligum, while 

the Piémont, reunited with Sardinia endows its own Code, and while Westphalia, attached to 

Prussia, is subject to the system of the criminal ordinance of 1805 which is clearly detached 

from the French system.  

Between the French influence and the national specificities, in the early XIX century, the 

choices operated, in the process of the codification of the criminal procedure in these 

territories are divergent.  

However, over the century, the reciprocal influences of the reforms, the new national borders 

arising from the unification of Italian and German states and a new wave of european 

codifications, have tended to draw nearer the penal responses.  

This study explores these two timeperiods of the codifications in Italy, Belgium and Prussia 

after 1814 and the French influence on these legislative processes. 
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Bruno Debaenst (Ghent University), The hidden source of labor regulation and 

inspection in Belgium 

The origins of the growing State intrusion in individual legal relationships, often described as 

‘Interventionsstaat’, are generally situated at the end of the nineteenth century. The history of 

Belgian labor regulation and inspection perfectly fits this picture. During the most of the 

nineteenth century, under influence of the dominant liberal ‘laissez-faire, laissez-passer’-

ideology, Belgian industrialists successfully opposed each form of State intervention in their 

affairs. This harsh liberal resistance explains the very late genesis of labor regulation and 

inspection in Belgium. For instance, the first Act generalizing labor inspection to all industrial 

and commercial industries dates back from as late as 1899. 

In my paper, I will demonstrate that the 1899 Act was preceded by a long and interesting 

legal history, which has remained largely in the dark. After all, the idea of introducing labor 

regulation and inspection was already launched in the first half of the nineteenth century. It 

would continue to live a half dormant, almost invisible existence in the administrative 

practice, until the end of the century, when it could profit from the new dynamics of social 

reform to finally become reality. 

Cato van Paddenburgh (KU Leuven), Prosopography in legal historical research 

This doctoral research project aims to answer how the requirements regarding judges at the 

Great Council of Mechlin (in present-day Belgium) and at a selection of magistrate’s benches 

evolved in the 15th and 16th centuries, and whether an influence can be distinguished of the 

introduction of formal legal education offered by the university of Leuven in this after its 

founding. The project thus aims to assess whether the rise of a university education in law, in 

this case at Leuven, influenced the standards regarding judges that were appointed at a 

selection of courts of different importance and authority – the Great Council of Mechlin and 

a selection of schepenbanken or magistrate’s benches – in the Southern Netherlands of the 15th 

and 16th centuries. This will be done by means of a research project that contains both a 

prosopographical and comparative element: research on the backgrounds of judges appointed 

at these different courts is assessed for similarities and differences concerning their education 

and social background, the latter being presumed to have been another factor determining 

the eligibility of a jurist to become a judge. It is expected that the requirements for judges at 

the lower local magistrate’s benches were less strict regarding their education than those 

regarding the judges at the Great Council of Mechlin, which was the supreme court of the 

Netherlands in this period. Another expectation is that the requirements for these groups of 

judges changed after the founding of the university in 1425 became more formal, indeed 

requiring an education provided by the university of Leuven, but that this mostly applied to 

the Great Council and the magistrate’s benches in the vicinity of Leuven, and to a smaller 

extent to benches in other areas of the southern Netherlands. 
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Christian Puricel (University of Lucerne), The function of legal commentaries 

Most jurists consider legal commentaries to be door openers. They help to solve legal 

problems. According to the research done by Thomas Henne and David Kästle on the 

function of legal commentaries, they are much more. 1 A law book can be considered to be a 

legal commentary, if it fulfills certain functions outlined by Henne and Kästle. It is possible to 

understand these functions as criteria, which can be applied in order to analyze a certain legal 

text and to decide whether it is a commentary or not.  

The main function of a commentary is fine-tuning, which means that it must be less abstract 

than the text of the law. To give an example, the commentary must explain what an attack is. 

It will do so by using examples or finding less abstract terms. These examples and terms will 

be used in the discussions between jurists. Furthermore, considering the arguments in a paper 

published by Henne, 2 this leads to the thesis that the author of the commentary is a kind of 

emperor, who stands above the judge considered king. The author of the commentary 

decides what is relevant and what is not relevant.  

The project is based on the research of Henne and Kästle. Its goal is to apply the above 

mentioned criteria by analyzing different commentaries on a certain legal problem and to 

decide whether the functions named by the researchers are fulfilled or not. The author chose 

four commentaries (the books are called commentaries) on the Penal Code of the German 

Empire (RStGB, Reichsstrafgesetzbuch, 1871). All these commentaries were published 

around 1920. It is known that one of these commentaries, the so called “Leipziger 

Kommentar”, is still a widely used reference book for jurists practicing criminal law today (in 

Germany). The question is why. The analysis is conducted by looking at the commentary text 

of three norms (as examples), which can be found in the mentioned RStGB: self-defense, 

grievous bodily harm and obstructing an officer in the performance of his duty.  

The subject of the conference is the history of legal sources and one can question, what the 

project has to do with this topic. If we take a closer look to the criteria, we will find out that a 

legal commentary is in fact not just a text explaining the law. It also creates new text, which is 

the basis for the juridical discussion. So it can be said that a commentary is a very important 

source of law. 

Christina Reimann (Institute for European History, Mainz/Centre Marc Bloch,  

Berlin), Port Cities and the Idea of Insurance Legal Sources for Social Security in Late 

19th Century Antwerp and Rotterdam 

This paper deals with the pluralism of legal sources concerning social security in late 19th 

century Europe when statutory law entered this sphere. It asks to what degree the port cities 

of Rotterdam and Antwerp remained spaces sui generis with respect to this pluralism.  

Since in the Middle Ages members of mutual aid societies insured themselves against the 

various risks of social life: pregnancy, illness, invalidity, old age and death. The trading 

societies of the Northern and Southern Netherlands (later Belgium) erected many mutual 

insurance funds, especially in the port cities. Conceiving of law as “the totality of 

institutionalized and set rules” (Baer 2011) and as “the totality of norms which are binding 



7 
 

for all group-members and which are carried out and applied by the group itself” (Sorokin 

1971) the contracts and statutes made up by mutual aid societies and private insurance 

companies can be considered as legal sources for social security. They can be seen as “official 

legal sources” in so far as constitutional law allowed for the creation of societies and, as in the 

Belgian case, statutory law in 1851 recognized mutual aid societies. Another law from 1894 

provided for subsidies to be paid by the state to these societies.  

The Belgian and Dutch legislators were the last and most hesitant in North-Western Europe 

to make statutory law a legal source for social security. In the 1880s they started to regulate 

working hours and working conditions. In 1901 and 1903, the Dutch and Belgian 

government respectively adopted workmen's compensation acts, the first statutory schemes 

concerning social insurance. Injured workers now no longer had to sue their employers for 

damages in a civil lawsuit – the civil law being another source for social security – to get 

compensation for lost income. The Belgian law was designed to calm the social unrest in the 

industrial and coal regions. The Dutch law referred to some explicitly mentioned industrial 

branches; it left out the port activities when defining the “dangerous” tasks needing statutory 

insurance. While the port cities' activities were increasing since the 1870s due to the boosting 

commerce between the German Ruhr-region and England and while they were attracting a 

large number of (migrant) workers they were not fully integrated into the statutory insurance 

schemes. Hence, in Rotterdam and Antwerp local insurance funds, the cities' pension 

schemes, private law contracts, statutes of mutual aid societies, insurance schemes offered by 

some employers and trade unions remained important legal sources with regards to social 

security.  

Can we deduce from this that the port cities were only partially integrated into the nation 

states the social security schemes were meant to fortify? Were the ports basically left out of 

these schemes because so many foreign migrants were working in the harbour? Did the 

various local insurance schemes integrate migrant workers? What did this particular pluralism 

of legal sources mean when it came to legal practice? 

Constance Ornano (University Paris II Panthéon-Assas – Research institute of history 

of law and roman law), Between public international law and private law: Ransom 

arrangements as a source of law reflecting the development state powers from XVIth 

to XVIIIth century? 

Between the XVIth and the XVIIIth century, all theoreticians of the law of nations (Ayala, 

Grotius, Pufendorf, Wolff, Textor, Vattel…) recognized two types of arrangements for the 

payment of a ransom (the price given for the release of a captive) in a declared war. Such an 

arrangment could be made between state entities but also between individuals. These 

theoreticians aknowledged, although in passing, this second type of arrangement as a valid 

source of law of a contractual nature. However, they set the basis of this validity in the law of 

war rather than in the freedom of contract.  

The first purpose of the presentation would be to show how the two legal bases, that of the 

international law of war and that of the private law governing contracts, which are dealt with 

independantly and separetely, actually influenced each other as legal bases of ransom 
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arrangements. Their combination addressed the difficulties confronting these arrangements 

and provided those with a consistent structure and regime. By indicating that the law of war 

does no longer authorize the enslavement of prisoners of war, but allows their ransoming, the 

theoreticians of the the law of nations solved the theoretical issue regarding the validity of the 

consent of the captive to a ransom arrangement. But this legal foundation permitted also to 

solve pratical issues relating to the identity and standing of the contracting parties. The shift 

from statute to contract is particularly interesting with respect to the circulation of ransom 

related debts and rights and to the determination of the price of the arrangement.  

Underlying the review of these specific issues, a critical question would be that of the 

respective authority of the state entities and the individuals – which authority a ransom 

arrangement both reflects and sets – in a declared war.  

Consequently, the second purpose of the presentation would be to review the relation 

between the legal regime of the ransom – in particular the freedom conferred upon to 

individuals – and the development of the structure and the power of the military dimmension 

of state entities. A particular focus would be dedicated to the confrontation of ransom 

arrangements among individuals and international treaties on ransoming. Could the latters 

apply to individuals ? Conversely, could arrangements between individuals bind state entities ? 

Could a state entity object to a ransom arrangement among individuals on the basis of public 

interest ? These issues and the resulting responses of the doctrine of the law of nations would 

be confronted to current situations involving a demand of ransom. 

Da Lu (University of Szeged), The Development of Constitution of China – The 

Hierarchy of National and Transnational Legal Sources 

Until now, China has experienced three types of constitutions since the very beginning of 20th 

century. In this presentation, the lecturer will divide the development of constitution of 

China into three periods. The first period commenced in the late Qing Dynasty, the second 

one began in 1911, on October 10th of this year, Xinhai Revolution occurred. The third 

period began in 1949, The first year of the People’s Republic of China. Constitution is not a 

original political concept in China. After the first Opium War (from 1839-1942), China 

opened its door, numerous law books has been introduced to China alongside Western 

goods. China has been forced to start its modernization. Constitution, as a fundamental law 

of modern legal system, has played a very important role for a long time.           

China Started to make its own constitutional law since 1901, nevertheless, Constitution of the 

United Stated had been published more than 100 years already. In 1908, Qinding Xianfa 

Dagang has published, it was influenced by the Russo-Japanese War,.The law-maker believed 

that one of the important reason for Japan won this war was its Constitution. As a result, the 

first Chinese constitutional document was modeled on the Japanese Meiji Constitution. After 

the collapsed of Qing Dynasty, Republic of China began to govern China. However, at the 

beginning, there was no party or leader could control the whole country. During 1912-1928 

(which called Beiyang government period), there were 6 constitutional documents were 

introduced or drafted. Nevertheless, most of the constitution documents were made under 

the principle of trias politica, which is also one of the main principles in Constitution of the 
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United States. After the anti-Japanese war, Nationalist government started to make the new 

constitution, which guided by Sun Yat-sen’s San Min Zhu Yi (The Three Principles of the 

People), besides, it’s also influenced by the principle of trias politica. In the third period, 

communist China published its first constitution in 1956, 7 year later of the establishment of 

PRC, since Soviet Union was considered as the leader of communist stats at that time, the 

Constitution of the PRC (1956) was modeled on the 1936 Soviet Constitution. After the 

Cultural Revolution, the government decided to change the odd constitution which made 

during the Cultural Revolution. Nevertheless, the government did not satisfied the 

Constitution of PRC (1978), in 1982, China drafted the current version Constitution of 

People’s Republic of China. The current constitution, to a large extent, was based on the 

Socialism with Chinese characteristics (the main official ideology of PRC). Since then, with 

the development of Constitution of PRC, Chinese economy began to take off. 

Dénes Legeza (University of Szeged), The Assignment of Copyright Law in Light of 

Hungarian Supreme Court Cases 

It is hard to imagine a property which cannot be acquired wholly. However, prime examples 

of this are intellectual property and within that, copyright. 

In spite of the fact that the copying of manuscripts was usual in antiquity, the first real 

copyright act was codified in the 18th century. Continental legislation put the author in the 

centre (szerzői jog, urheberrecht, droit d’auteur), while in common law countries, the focus 

was put on the act of copying (copyright). Copyright law legislations developed in parallel in 

different countries, which resulted in different approaches. The French dualistic approach 

can be characterized by the separation of economic and moral rights. As a main rule, the 

creator of the work is the author and he/she may exercise economic rights by the transfer 

thereof. This was followed in Hungary until 1970. The other main European traditional civil 

law approach, called the monistic approach, followed in Germany, Austria and after 1970, in 

Hungary as well. The main difference of this approach is the unity of the copyright, which 

means that the source of the copyright is the creator-author, hence neither economic, nor 

moral rights are transferable. 

The Hungarian Copyright Acts between 1884 and 1970 made the entire assignment of 

copyright as property right possible. Within the meaning of the acts, copyright can be wholly 

or partly assigned by contract or passed by inheritance. As a result, if the parties stipulated 

this in a contract, then the author’s rights were partially or fully passed according to the 

contractual consensus. In lack of any further provisions, the Hungarian Supreme Court 

(Royal Curia) took it upon itself to supplement insufficient legislation with interpretation of 

the law. 

The aim of the presentation is to show the development of the judicial practice in assignment 

of copyright law between 1903 and 1936 in Hungary. Instead of the legislator, it was the 

decisions of the Royal Curia which determined whether exploitation rights were assigned 

wholly or partly in general, whether the author assigned the publishing rights for the full term 

of protection, whether moral rights remained at the author, how the previous assignment 

influenced new types of use (e.g. radio broadcasting), what the relationship is between the 
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property right of a work and the copyright thereof, when copyright can revert to the author 

and finally how ‘promise of reward’ (auslobung, díjkitűzés) can influence assignment of 

copyright. 

Although this presentation only deals with historical matters, this research can be relevant for 

contemporary disputes as well, since thanks to the principle which says that the applicable law 

for licence agreements is that which was in force when the agreement was signed. 

Đurđa Bolanča (University of Split), Directive – a source of law within national legal 

systems of Member States 

There are several legal acts in the European Union (EU) acquis communautaire which are 

aimed to the unification or harmonization for national legislation of Member States. 

Therefore, it is essential to distinguish differences between primary EU legislation (referring 

to the Treaties establishing the European Union) and secondary EU legislation (regulations, 

directives, decisions, opinions and recommendations). All of the mentioned legal acts don’t 

have the same purpose, actually they don’t provide the same results within national legal 

systems of Member States.  

Today, regarding to the areas of influence and application of the Treaties establishing the EU, 

there are no major difficulties in understanding them. However, such a claim cannot be 

imposed for acts of secondary legislation, in particular the directives. The purpose of the 

directive is not to provide unified EU law, as is the case with the regulations, since they are 

contributing to the harmonization between the laws of the Member States. Given the fact 

that this act shall be binding only regarding to the results which must be achieved, while the 

choice of methods and forms of implementation is left to the Member States (Art. 288 

TFEU), there are many situation of different interpretation of its contents at the national 

level. Also, to what extent will the Member States be given the freedom of selection methods 

and forms of implementation usually depends on how detailed are objectives which must be 

achieved, the area of directive’s application and the degree of its protection. These obstacles 

are consequences of the various methods of harmonization used in the EU legislation which 

determine the scope for the implementation (minimum/maximum harmonization, full/partial 

harmonization, vertical/horizontal harmonization, target harmonization, etc.). Another issue 

regarding to the directive's functioning in the legal systems of Member States, is that directive 

isn't self-executing since there is obligation that it must be implemented first. Even though 

directives were not originally thought to be binding before they were implemented by 

Member States, the European Court of Justice (ECJ) developed the doctrine of direct effect 

where unimplemented or badly implemented directives can actually have direct legal force 

(still there are some conditions which must be fullfilled first). Throughout case law of the 

ECJ (joined cases C-6/90 and C-9/90 Andrea Francovich and Danila Bonifaci and others v 

Italian Republic, C-41/74 Yvonne van Duyn v Home Office, C-148/78 Pubblico Ministero v 

Ratti, etc.) directive has vertical direct effect only, since the main object of directive is to 

protect citizens and legal entities in relation to any Member State and their national bodies.  
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Despite all above mentioned difficulties, directive still manages to become a relevant source 

of the law within national legislations of Member States bringing new level of protection of 

rights covered in its wording. 

Élisabeth Bruyère (University of Ghent), Francois Laurent’s Draft Civil Code for 

Belgium (1882-1885): The story of a partisan work 

When Belgium took its independence from the Netherlands in 1830, its National Congress 

declared in its 1831 Constitution that it would adopt new Codes as soon as possible. It indeed 

had inherited of all the French codes – including the Code civil – after its annexation by 

Napoleon’s France. Both by a lack of interest and by satisfaction of its French legacy, Belgian 

politicians did nothing to achieve this change of law for 50 years. Finally, Minister of Justice 

Bara took his chance in the end of the 19th century, and asked François Laurent, eminent 

scholar, professor at the university of Ghent, to write a new one. Laurent carried out his 

mission with devotion, but unfortunately, his brand new code was never enacted.  

With our contribution we would like to address this draft civil Code for Belgium and assess 

some of the reasons of its failure.  

For this purpose we will try to describe the political landscape of 19th century Belgium, 

subject to a ruthless war between Catholics and Liberals, whose differences of opinions on 

almost every subject seemed to be insurmountable. Laurent could be described as one of the 

most radical liberals, often too extreme for most moderate liberals.  

We usually think about codification as a legislative work which is broadly inspired by previous 

legislation, acts, codes or customs and influenced by social changes. Even if a new Code 

contains new measure, those are usually adopted by the people or at least the vast majority of 

them, polished by the past and taking into account a widely spread way of seeing law and 

justice. We could say that in this way the society influences the Code.  

Laurent’s view of his mission was truly divergent from this consensus. When given his 

mission, he grabbed his chance. Laurent wanted the Code to change the society. To 

understand this, we need to know better who Laurent was. François Laurent was a man a 

man of opinion and a man of action.  

The man of opinion, fervent believer in the philosophy of progress, relentlessly tried, by 

means of a brilliant argumentation, to fight the nineteenth century Catholic Church who still 

held a crucial dominion over Belgian society. He early flaunted his deeply anticlerical 

opinions, which almost costed him his chair. “The first duty of man is to express his thought 

and his belief. ” This battle would be his lifetime struggle. In a country where the huge 

majority were conservative Catholics, he generated a lot of enemies.  

The man of action was politically involved and tried, with liberal views and methods, to 

improve the conditions of the working class by the education on saving money. Hence 

education was in every way Laurent’s number one priority.  
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The man that had always been sincere to his opinions, that defend them all his lifetime could 

finally make them law. But Laurent was not the kind of person of compromises and 

adjustments. He was devotee, a zealot.  

In this attempt to change the legal sources of civil law, by ousting French legacy and enacting 

a Code proper to Belgium, the traditional process for codification was deliberately inverted. 

This is therefore no wonder that it was never enacted, especially knowing that the Catholic 

party won the following elections in 1884 before the draft was completed.  

Laurent died in 1887. His attempt to reform the legal sources of civil law in Belgium failed, 

but he stayed faithful to his opinions all along and struggled to tried to change the society 

according to them. He truly was a man of opinion and a man of action. 

Filippo Rossi (Università degli Studi di Milano), The changing structure of labour 

law: ordinary courts building a new system in the Italian liberal age (1865-1914) 

By the end of the nineteenth  century, while many codes (i.e. Portugal, Chile, Holland, and 

Guatemala) plainly deal with breach of employment contract, nothing but 3 articles (1570, 

1627, and 1628) hand the destinies of Italian workers, intentionally neglecting the end of 

employment relationship. Doctrine didn’t help too, sometimes embracing the utopian ideas 

of juridical socialism, sometimes contemplating repressive reforms borrowed from abroad 

(i.e. Master and servant Act). 

And yet, when the legal relation is still set into the lasting structure of locatio operarum, 

ordinary courts play a rule of considerable significance. A role, however, disavowed by 

historiography, in the mistaken belief of their reactionary approach to code Pisanelli. History 

shows clearly that this assessment was unfair and wrong.  

From the codification (1865) onwards, civil courts went on to deal increasingly with labour 

issues. They bridge the gaps of a legal order showing so many difficulties in keeping up with 

the growing social complexity, but also make way for doctrine’s theorizations, steering 

scholars in such periods of uncertainty. 

It is a real changing structure of law. When searching through juridical repertoire (Monitore 

dei Tribunali, Foro italiano, La legge, and many more), one is struck by the dynamic force of 

legal sources. Without ordinary judges the system would not have been able to manage the 

failures of a contractual model drastically stretched to fit social transformation.  

Year by year a lot of steps toward a modern system are taken, such as: an overtime pay; a 

general duty clause to avoid work accident; a consideration in bilateral contracts 

(commutative and long-term ones above all); a notice period of termination. It is indeed 

significant the rise of unfair dismissal, a conceptually ambiguous category, referring to many 

legal cases (i.e. illegal reason, wrongful dismissal, and discrimination), still belonging, in the 

second part of nineteenth century, to the wrongful termination of contract. 

General principles, fairness, contractual justice. Thanks to ordinary courts, the Italian civil 

code is no longer arid and, before the twentieth century reforms, winds up the reactionary at-

will employment settlement. 
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Gábor Bathó (Pázmány Péter Catholic University), Forms of Legal Sources 

Determining the Structure of the Government in Hungary Between 1848 and 2010 

My main research examines the structure and the operation of the Hungarian government in 

the period between 1848 and 1944. This paper deals with the governmental structure on an 

expanded timeline, including the names and tasks of the ministries and their number from the 

very beginning (1848) almost to the present times (2010). 

The examined period – from this perspective as well – can be divided into four very different 

tracts of time. The main part of the first period is between 1867 and 1918, the era of the 

Austrian-Hungarian Monarchy. The archetype for the governmental structure of this period 

was the act III of 1848 creating and regulating the independent and responsible Hungarian 

government. The structure of the government was regulated only by acts in this period. 

These acts were either additional or modifications to the original act III of 1848 (act XXX of 

1868, act XVIII of 1889, act XI of 1917). Their contents meant only a very few changes to 

the original form of the government. It is important to say that these acts – as act III of 1848 

itself – constitute part of the historical constitution. 

The interwar period (1920-1944) in the Hungarian legal history is usually called the period of 

legal continuity. The new elements in the legal system were the temporality and the 

constitution-like act I of 1920 on the exercise of main state powers. Like in the previous 

period the structure of the government was determined by acts, at first by act I of 1920 with 

reference to act III of 1848, and later also by acts in 1932 and 1935. 

Opposing the period of the legal continuity the historical constitution was suspended in the 

socialist era (1949-1989). The Parliament adopted act XX of 1949, the Constitution of the 

People’s Republic of Hungary. As the written constitution was a new element in the 

Hungarian legal system, it had effects on the examined question. The structure of the 

government was defined originally in the Constitution itself, but from 1973 a new type of act 

was born: the act on the list of the ministries. After 1974 the act was changed to another type 

of legal source, to the decree of the Presidential Committee (which had a legal force equal to 

the act). 

The period after the democratic change made no significant change in the practice of 

determining the structure of the government in a separate act. Since 1987 there was always an 

act to determine the structure of the government, the list of ministries.  

The practice of determining the structure of the government in acts has been kept through 

the whole period of having independent Hungarian government – formally even in the 

socialist system, although these act were very much different from each other. Once the act 

was the highest act in the Hungarian legal system, the Constitution itself, sometimes qualified 

acts, simple acts or even lower legal sources with the force of an act. 
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Jakub Pokoj (Jagiellonian University), Sources of law in people’s state. The legal 

nature of Polish Supreme Court’s directions (1944-1989) 

My presentation aims to analyse the nature of Supreme Court’s directions in People’s Poland 

(1944-1989), in particular its role as a source of law in Polish legal system. In order to discuss 

the problem of Supreme Court’s directions and its contribution to establishment of Polish 

people’s state (People’s Republic of Poland) several Supreme Court’s directions will be 

examined. Furthermore, to emphasize perspective of socialist legal theory of uniform state 

power the author will review the most significant court decisions based on Supreme Court’s 

directions and also the views of legal scholars.  

The institution of directions of the Polish Supreme Court was introduced into the Polish legal 

system by amendment to the decree of the President of Republic of Poland Law on Judicial 

Regime from 27th April, 1949. Although the Polish Supreme Court was the institution which 

had the competence to issue directions of judicature, it was minister of justice who usually 

initiated the process of adopting particular directions of judicature and set its objectives. 

Inevitable fact considering directions of judicature was its publication in Journal of Ministry 

of Justice – not the Journal of Laws or early law reports volumes, what clearly shows the 

mixed nature of directions of judicature.  

Directives of judicature have its origins in Soviet legal system, where “explanations” of the 

Soviet Supreme Court had binding force and were not restricted by legislative frameworks. 

However, directives of the Polish Supreme Court had not as extended scope as its Soviet 

original. On the ground of the amendment of 1949 Polish directives of judicature were a 

binding interpretation legal text within the framework of positive law. Furthermore, those 

directives were the trigger for a significant and principal redefinition of the basis of Polish 

legal system as well in the field of criminal law as in private law regulations. As the Supreme 

Court’s directions were binding the whole common courts system, including the Supreme 

Court itself, the directions of judicature were an instrument that was intended to change the 

interpretation of law in the broadest possible manner.  

Particular attention will be given to political aspect of Polish Supreme Court’s directives. The 

influence of Ministry of Justice on the process of issuing judicature directives was not limited 

to publication. Polish Supreme Court’s directives, before its promulgation, were drafted by 

Ministry of Justice and then, formally as a part of application for directive of judicature, were 

addressed to the Supreme Court. It is therefore necessary to consider directives of judicature 

as sui generis source of law in people’s state. 

Jan Jerzy Sowa (University of Warsaw), Military commanders as legislators in early 

modern Poland-Lithuania 

The early modern period in European history was a time of almost constant warfare. Hence, 

the role of military authorities in various European polities became more important. 

Additionally, the professionalization of armed forces and birth of a military law as a distinct 

branch of law contributed to the conferring of legislative powers to the military commanders. 

Thus, military officers acquire a prominent positions in some countries, especially in times 
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when other state structures did not functioned properly (e.g. Thirty Years’ War, or English 

Civil War). Not until the second half of the seventeenth century rulers started to curtail the 

powers of the ‘warlords’. 

In early modern Poland-Lithuania in the mid-sixteenth century hetmans (commanders-in-

chief of Polish and Lithuanian armies and a kind of ministers of war) were granted the 

entitlement to proclaiming so-called articles of war – regulations concerning military 

discipline and judiciary. In the subsequent decades hetmans issued a series of such acts – 

some of them obtained the sanction of parliament (sejm). This, combined with other 

competences, caused that hetmans became one of the most powerful officials in Poland-

Lithuania.   

In my paper I will present on what bases rested the legislative powers of hetmans and their 

deputies. I will depict the actual extent of these competences in Poland and Lithuania in 

comparison with legislative powers of other Polish-Lithuanian office-holders (especially 

marshals) or military commanders in other European states (e.g. Constable of France and 

Captain general of the Spanish Army of Flanders). The place of the articles of war in the 

Polish and Lithuanian legal systems will be examined.  Eventually, I will show why and how 

the Polish-Lithuanian nobility and monarchs tried to restrict the law-giving prerogatives of 

hetmans, as far back as in the late-sixteenth century. These demands were realised not until 

the eighteenth century. 

Jean Charriaud (Université Paris II Panthéon-Assas), L’École de l’exégèse et le 

postulat de complétude du système juridique français issu du Code civil : entre mythe 

et réalité… 

En 1804, l’œuvre tant espérée est enfin promulguée en France : le Code civil. Les juristes de 

ce temps appartenant au courant doctrinal de ladite École de l’Exégèse, fascinés par cette 

œuvre, semblent assimiler le système juridique tout entier aux seules codifications, et défendre 

l’idée de complétude de ces dernières, ce qui est notamment la résultante des idées des 

Lumières, assimilées et proclamées au cours de ce XIXe siècle par la doctrine juridique 

Française. 

Cependant, en dépit de ces affirmations qui semblent en réalité plutôt relever d’une certaine 

mystique, d’une certaine croyance, la réalité est toute autre. Ces mêmes auteurs maintiennent 

l’illusion d’une complétude par le recours à des techniques d’interprétation, au travers 

d’approches subjectivistes et systématiques de ces normes, traduisant en réalité une certaine 

conscience des lacunes de ce même système juridique issu de la codification, dans une société 

qui tout au long du XIXe siècle, connaît d’importants bouleversements économiques, 

politiques et sociaux. 

Ainsi, la technique de l’École de l’Exégèse est l’illustration même des difficultés rencontrées 

par la doctrine pour interpréter les normes juridiques. Ces difficultés, nées d’un 

bouleversement du système juridique, ont naturellement conduit la doctrine à hésiter entre 

une certaine fascination pour ce nouvel ordre – amenant à le sacraliser, et donc à une 
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démarche exégétique – et la nécessité pratique de faire face aux nouveaux enjeux qui ne 

manquèrent pas de se poser. 

Jenny Wienert (University of Tübingen), Conflict of legal sources in the 16th century 

The Reichspolizeiordnungen [Police Ordinances of the Old Reich] are one of the most 

important legal sources of the Old Reich in the 16th century. According to the early modern 

legislative procedure, the Holy Roman Emperor and the Reichstag [Imperial Diet] agreed on 

them. The Reichspolizeiordnungen contain regulations concerning the gute Policey [good 

police]. In the 16th century, this means the rules focus on the creation and/or the 

conservation of a good order of the community. On that account possible contents are 

diverse. Examples are dress regulations, prohibitions of blasphemy or rules concerning 

guardianship. Most rules of the Reichspolizeiordnungen cover a mandate of legislation to the 

local authorities.  

The paper falsifies the common assertion that the Reichspolizeiordnungen are subsidiary 

valid to the territorial ordinances. Therefore, it examines the Reichspolizeiordnung of 1548 

(RPO) and its Salvatorische Klausel [Salvatorius Clause]. To make it clear legal historians 

associate with the term Salvatorische Klausel a clause in the preamble of the Constitutio 

Criminalis Carolina of 1532 [Criminal Code of the Old Reich] (Carolina). This clause states 

the prior validity of the territorial ordinances over the rules of the Carolina. But in front, I 

claim that this is not the meaning of the Salvatorische Klausel of the RPO.  

My first thesis is that not all rules of the RPO are under reserve of the Salvatorische Klausel, 

only those with a threat of punishment.  

My second thesis is that the Salvatorische Klausel of the RPO does not provide the 

unrestricted prior validity of territorial ordinances. It allows local authorities to issue 

ordinances with a reduced threat of punishment, but it forbids to issue ordinances with an 

intensified threat of punishment. Therefore is not identical to the Salvatorische Klausel of the 

Carolina.  

My third thesis is that only three rules of the RPO are indeed subsidiary valid to territorial 

ordinances. These are rules that allows an exception of the Salvatorische Klausel. Only these 

three rules are under a reserve that is alike the one of the Carolina.  

To substantiate this theses I will elaborate on three rules of the RPO: Titul [article ] 31 

(guardianship), a rule that is prior valid to the territorial ordinances; Titul 25 (adultery), a rule 

that is under reserve of the Salvatorische Klausel and Titul 3 (heresy of the mother of Christ), 

a rule that is subsidiary valid to territorial ordinances.  

Finally I compare the Reichspolizeiordnung of 1548 to the Reichspolizeiordnung of 1577. 

The main difference is that the earlier RPO embodies the Salvatorische Klausel that misses in 

the later one. As a result, I claim that the validity of both Reichspolizeiordnungen is similar. 
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Jonathan Brown (The University of Strathclyde/Glasgow Caledonian University),  

A Particularly Protracted Reception: The Slow Death of Scotland’s Mixed Legal 

System 

In spite of her profoundly Romanistic roots, Scotland is presently said to be a ‘Mixed’ 

jurisdiction, which incorporates elements of both the Anglo-American Common law and the 

Continental European legal tradition. The Treaty of Union 1707 provided for the continued 

recognition of the autonomous Scottish legal system within the newly created State of Great 

Britain, yet that agreement nevertheless (and indeed, essentially) brought Scottish and English 

private law into close and complex proximity. English legal sources had been, at times, 

considered by Scottish lawyers and in the Scottish courts prior to the union, but such 

consideration had little effect on the essentially Civilian character of Scots law. As a part of 

the politically centralised state of Britain, however, Scotland began to gradually ‘receive’ 

English law into her own legal system. 

It is generally thought that a reception of law occurs when a ‘strong’ legal system overcomes a 

‘weaker’ legal system and succeeds in rooting its own doctrines in the law of that jurisdiction. 

Such reception often occurs when powerful members of society develop a preference for the 

non-native legal tradition and it is generally thought that the ‘strong’ legal system which is 

received will, naturally, prove to be qualitatively superior to the ‘weaker’ law which is 

replaced. The indigenous law of Scotland was, at one time, supplanted by a reception of 

Romano-Dutch law; this is generally viewed as a positive development by Scottish lawyers. 

This paper disputes the notion that receptions of law are necessarily beneficial; it notes that 

they have a sinister side. Receptions of law clearly dilute legal diversity, which is unpleasant 

from the perspective of the comparative scholar, and there is nothing to suggest that the law 

which is received is necessarily better than the usurped indigenous law. Indeed, the former 

Master of University College, Oxford, Professor Arthur Goodhart, noted that ‘wherever 

there has been a choice between Anglo-American law and the Romanistic law, the latter has 

always been preferred.’ It is therefore submitted that the quality of the received legal system is 

not relevant to the matter of reception.  

As a consequence of the above, this paper argues that the reception of English law into 

Scotland ought to be halted and, if possible, reversed in some respects. It critically considers 

Professor Tetley’s view that a Mixed legal system is only viable in the long term if there is 

some official protection of a separate language which the ‘weaker’ system relies on, before 

averring that Scotland’s minority languages must be made use of in law reporting, law making 

and wider legal discourse, if the integrity of the independent Scottish legal system is to be 

preserved. Ultimately, though recognising Lord Rodger’s pithy statement that it is easy for 

Scots lawyers to cry Anglicisation when faced with a development which they detest, since 

the claim is ‘a tool for all seasons’, this paper concludes by noting several recent instances in 

which it is apparent that sources of English law have been preferred, by the Scottish judiciary, 

to Scottish sources. 
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Kaat Cappelle (Vrije Universiteit Brussel), Urban law in sixteenth-century Antwerp: 

rethinking the legal-economic position of married women 

Jacob (1990) en Howell (1998) pointed out that the people in late medieval Douai had 

learned to use legal instruments such as marriage contracts and wills to intervene custom and 

eventually to replace custom’s rules. Douaisiens worked out the new principles of marital 

property relations that would later become hegemonic. Over time, they came to consider the 

new rules of marital property relations they had devised as more fitting than the old custom. 

Where the old custom characterised a preference towards the conjugal pair, we see that over 

time people use marriage contracts and testaments to the disadvantage of the surviving 

spouse. This transformation had important affects on the position of women. Howell (1998) 

pointed out that during this transformation from the old to the new marital property regime 

in late medieval Douai women were no longer ‘creators of property’ or individuals with 

economic and social interests distinct from their husbands and thus couldn’t actively manage 

assets. Women were rather seen as ‘carriers of property’ and thus less productive as economic 

actors.  

There is much reason to believe that in sixteenth-century Antwerp, the leading commercial 

metropolis between c. 1520 and c. 1565, an opposite shift happened: we see a preference for 

the conjugal pair and the household to the disadvantage of kinship. Building on the theory of 

Jacob (1990) and Howell (1998), we would like to take a look at the relationship between 

written norms in contractual and patrimonial affairs in Antwerp on one side and testaments 

and marriage contracts on the other side. The fact that more than one compilation of urban 

law is available will allow an analysis of the development and changes of rules and principles 

over time. It will make a comparison with marriage contract and testaments possible and 

allows us to see if we can distinguish a relationship between the urban law and the legal 

instruments, as it is the case in Douai. 

Krzysztof Chmielewski (Adam Mickiewicz University in Poznań), Legal sources of 

Polish penitentiary law in the years 1918–1939 and the concepts of their codification 

Due to the complexity of the problem, the matter of legal sources of Polish penitentiary law 

in the interwar period is a particularly interesting subject for a research. After the period of its 

partitions, Poland inherited three different prison systems and a heterogeneous system of 

penitentiary law. The first step towards the uniform and an operational prison system was the 

unification of the legal sources of Polish penitentiary law. It should be noted that this was a 

gradual process. At the beginning of the interwar period Polish legislator focused on the 

abrogation of the provisions that were still in force after the period of partitions. The report 

of the parliamentary commission from the insepctions in Polish prisons and other detention 

facilities in the years 1924-1925 emphasized the need for unification of penitentiary legislation 

at the national level. For the first time, the President’s resolution on the organization of the 

penitentiary system from 7 III 1928 unified the issue of the legal sources of penitentiary law 

in all parts of the Second Polish Republic. 

The aim of this paper is to examine the issue of the legal sources of Polish penitentiary law in 

the years 1918-1939. Furthermore, the issue of legal sources of Polish penitentiary law 
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throughout the interwar period should be analysed not only from the historical and dogmatic 

perspective, but also in the doctrinal approach. For that reason the second part of the paper 

is devoted to the concepts of codification of penitentiary law in the Second Polish Republic. 

Professor Jerzy Wróblewski and Emil Stanisław Rappaport, distingiushed representatives of 

the doctrine of Polish penitentiary law in the interwar period, claimed that the whole 

penitentiary legislation should be replaced by the Criminal Executive Code. Leon 

Rabinowicz, another representant of Polish penitentiary sciences, had different attitude 

towards the abovementioned concept. In his opinion the need for the Criminal Executive 

Code has not existed. Moreover, all aspects of imprisonment were regulated by two acts - the 

President’s resolution on the organization of the penitentiary system from 7 III 1928 and the 

Minister of Justice’s resolution on the prison regulation from 20 VI 1931. Rabinowicz 

claimed that the only difference between them and the Criminal Executive Code was just the 

name. The difference was not qualitative. 

The methodology of the paper is based on the analysis of the regulations pertaining to the 

organization of the Polish penitentiary system in the years 1918-1939, including: the decree 

on interim penitentiary provisions from 8 II 1919, the President’s resolution on the 

organization of the penitentiary system from 7 III 1928, the Minister of Justice’s resolution 

on the prison regulation from 20 VI 1931, and the act on the organization of the pentitentiary 

system from 26 VII 1939. The paper is based on the legal literature devoted to the 

penitentiary law of the Second Polish Republic as well. Furthermore, this paper concerns the 

influence of the recommendations of the International Penal and Penitentiary Congresses 

(1918-1939) on the legal sources of Polish penitentiary law in the interwar period. 

Laurent Le Tilly (Université Panthéon – Assas (Paris II)), The desuetude of legal 

sources according to the medieval doctrine of canon law, the example of the Peace 

and the Truce of God 

The ineffectiveness of a law combined with the necessity of commenting it pushed medieval 

doctors to create new legal theories, among others about desuetude. The Peace and the Truce 

of God are an illustration of this phenomenon.  

The Peace and the Truce of God were created at the very end of the 10th century by bishops 

in Aquitaine (South West France). After the fall of the Carolingian Empire, the secular 

powers were not able to keep peace anymore. The Church decided to prohibit the violation 

of churches and to protect clerics, peasans, merchants from any attack. Those who did not 

respect this Peace of God were excommunicated. Later local councils ordered fighters to stop 

fighting on certain days and periods of the year. This Truce of God spread within the western 

Christendom but secular powers were soon strong enough to keep peace again. So, the Peace 

and the Truce of God were not useful anymore. However, although these institutions had 

nearly disappeared, they were officialy extended to the whole Church : several general 

councils of the 12th century contain canons about the peace and the Truce of God. In the 

13th century, Raymund of Peñafort decided to write some of these canons of the Third 

Lateran Council into his Liber Extra, which became one of the main volumes of canon law.  
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As it had become a part of the Corpus juris canonici, canonists had to comment canons 

concerning old institutions that no longer existed. This awkward situation allowed them to 

develop a theory of legal desuetude.  

For instance, Vincent of Spain († 1248) and other authors after him used a decretum Gratiani 

(D. 4, d. p. c. 3) according to which a law must be promulgated, confirmed and approved by 

the mores utentium (become usual) in order to be instituted. As a matter of fact, the sanction 

against prelates who did not excommunicate trucebrakers was never approved by the mores 

utentium. Therefore lukeworm clerics should not be considered as transgressors. This theory 

was then completed by other doctors such as Bernard of Parma († 1266) and Hostiensis († 

1271). 

Luisa Stella de Oliveira Coutinho Silva (University of Lisbon), Legal Sources Between 

Colony and Metropolis: Gender Relations in a Transnational System During the 

Colonization of Brazil 

The Brazilian legal system was built on the transference of the Portuguese legislation since 

the beginning of the colonization, in the early 16th century. Before the arrival of the 

Portuguese in the Brazilian territory in 1500, Law, society and culture only existed between 

the Indians. After some decades developing its colonization, multiple cultures had to live 

together intending to be a homogenous cultural circle. First, Indians and Europeans, then the 

Black people that were brought from Africa as slaves. Three different cultures and the formal 

imposition of one foreign juridical system in a new America: the Portuguese Law, 

transplanted as solution to create a new society, the new Lusitania.  

During centuries, legal sources in the colonial period oscillate from the Portuguese 

Ordenações Filipinas and the extravagant laws from Portugal, to the new legal adaptations 

through Royal Charter, alvarás, portarias, decrees, laws and assentos from the Casa da 

Suplicação, as we can study from the collections of legislation and assentos from the XVIII 

century. Soon special legislation began to be destined directly to Brazilian matters and even in 

the colony new laws began to be build especially for the colony context. The Constituições 

Primeiras do Arcebispado da Baía, for example, was an important legal mark for the 

construction of an authentic Brazilian Law as a necessity of the ecclesiastical jurisdiction. Also 

the Inquisition worked with the Visitations in the search of deviants lost in a different habitat, 

permeated by a South America atmosphere with its natives and the Africans. All those legal 

sources show us how Law tried to change the reality in the New World with foreign legal 

solutions, but also with an adaption for their new life. The metropolis and colony had to deal 

with the hierarchy of national and transnational legal sources, as adaptations were needed for 

a new plural society of people with African origins, natives Indians and Europeans that soon 

became the mulatos, mamelucos, caboclos and cafuzos. The changing of a foreign legislation 

applied to a new colony turned the colony into a new independent Brazil with its own 

legislation: the connection between the foreign legal sources and real life needed a cultural 

translation of Law that turned the colony into an independent Empire in 1822.  

To show the application of these legal sources in the colony and its translation, empirical 

examples were selected from the direct documentation founded in Portuguese archives about 
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the gender relation in the captaincy of Paraíba, in the northeast of Brazil. Cases of bigamy, 

rape, dowry, dispensation of consanguinity, marriages between races and prostitution show us 

how Law tried to change the reality in the New World with foreign legal solutions.  

This multidisciplinary research reflects the innovative approaches between Feminist 

Jurisprudence, Postcolonial Critique and History of Law. Those approaches find in archival 

sources the practical application of the legislation under a critique of the consequences of the 

colonization in the beginning of modernity that reverberate until nowadays in our juridical 

system in gender equality policies and special legislation for women. 

Łukasz Gołaszewski (University of Warsaw), The papal breve and the Parliament’s 

Act about the tithe. The influence of two incompatible sources of law on legal 

practice in the Polish-Lithuanian Commonwealth 

The controversies about the tithe ("a tenth part" - contribution paid to a Church of land 

owner's confession) had been recurring since thirteenth century when it was introduced in 

Poland. The nobility concluded many settlements with the Catholic clergy from thirteenth to 

sixteenth centuries in this matter. They mainly concerned a form of the tithe (in the 16th 

century Polish-Lithuanian Commonwealth were three forms of the tithe: in cereal, in grains 

and in money) and also lands that was subjected to this benefit. Consequently, many legal 

sources (not always clear) were operative and to make matters worse, they belonged to two 

legal systems (either canon law or Polish common law, or both as that settlements). All that 

disputes accelerated due to the expansion of the Protestant Reformation in Poland and 

provoked major conflict between the nobility and the clergy. The end of them occurred in 

1635. 

Two legal acts made it possible in the sphere of tithe: the breve of Pope Urbanus the Eight 

from 1634 and Polish Parliament’s Act (Sejm) from 1635. First document was one of the 

fruits of diplomatic activity. Polish diplomacy looked for a solution of many controversies 

between the Catholic clergy and the nobility (also over the tithe) and then a permanent 

agreement between them (in Latin: compositio inter status). Since the Polish bishops took a 

stand on tithe that without any papal consent they could not make any concessions on the 

issue of tithe. This breve was included detailed rules for changing the tithe from the cereal to 

the money. 

The Sejm’s act from 1635 declared that it was in accord with the papal breve. Therefore this 

new agreement rested on two interacting acts. Actually the state law contained some extra 

regulations. The most important of them was the rule that the nobility’s courts were 

legitimate to judge cases about the tithe. Naturally this act informed of its compatibility with 

the papal approval. The clergy sharply but unsuccessfully protested against this law. 

Consequently, to the end of the Polish-Lithuanian Commonwealth two incompatible with 

themselves acts was in force. It was well-known that the Sejm’s regulation had gone beyond 

the papal breve and some authors proposed ways of changing this vexed situation but their 

activity was unsuccessful. On the other hand, the nobility were often complaining about the 

abuses and the ecclesial courts violated the law from 1635. But my survey indicates that 



22 
 

permanent settlements established by papal breve and Sejm’s act were entered sporadically 

and private agreements (concordiae) between the clergymen and noblemen dominated. 

However, both abovementioned sources of law were presented  during the trials over the 

tithe and everyone wanted to indicate that he had acted according to the law. 

In conclusion, papal breve and Sejm’s act that were the fruits of  political competition 

between the Catholic clergy and the nobility were lasting for dozens of years even though due 

to contradictions between them they were not always respected. 

Maarten Vankeersbilck (Universiteit Gent), Louis Major and the emancipation of 

social law in Belgium 

Belgium was first introduced to the institution of the labour courts by Napoleon in 1810. The 

next century, these courts flourished and developed in relative isolation to the rest of the 

justice system. Staffed by lay judges chosen amongst employers and employees, they settled 

disputes between them at minimal cost in a swift procedure focusing on conciliation. When 

by the end of the 19th century the first social legislation was voted in Belgium its 

enforcement wasn’t necessarily entrusted to these labour courts, a result of a dispute on its 

very nature. Moreover, in its further evolution social legislation showed the signs of the 

difficult conquest by the working class on a legal order build by a civil society. The product of 

this was a series of technical arrangements and legislation, one differing from the other. 

Enforcing it were not only the labour courts but also arbitral commissions and even the 

traditional courts of justice. Meanwhile Belgium’s social security started to manifest itself in a 

primitive form. Much like the arrangements mentioned above, enforcing it were a series of 

arbitral commissions and administrative organs different in both composition and 

proceedings. The result of this fragmentation on an institutional level was also a fragmented 

jurisprudence. As jurisprudence played an important part in the development of social 

legislation, ending this fragmentation was of primordial importance to the trade unions. 

Furthermore, while during the interwar period what could be labelled as ‘social law’ was still 

more of a fiction than reality, the rapid development of the modern welfare state that 

followed the end of the Second World War raised voices in legal doctrine arguing that was no 

longer the case and rallied trade unions to resist the notion that the plethora of social 

legislation was merely an exception to civil law rather than a separate and autonomous branch 

of the law. This projected autonomy was to be institutionalized by a separate court enforcing 

the entire body of social legislation. A wish that echoed in parliament with different political 

parties proposing their own reforms. The most radical of which was Louis Majors, a member 

of parliament who at that time was also president of the socialist trade union. His design 

comprised of transferring the entire body of social legislation to the labour courts and 

denouncing any authority of Belgium’s supreme court on the matter whilst instituting its own 

in the image of the old labour courts. All these proposals were set on hold pending a 

complete overhaul of Belgium’s justice system and civil procedure. The architect of which 

was barrister and old head of the bar Charles Van Reepinghen. A veteran of the justice 

system himself, he represented the general sentiment of a lot of legal professionals, the bar in 

particular, who rather saw these courts abolished and absorbed by the traditional justice 

system, subjected to its civil procedure and judged by professional judges. 
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This contribution discusses this period which was in its essence, a clash between the world of 

labour and the world of law. 

Marcin Łysko (University of Bialystok), Forms of law-making in Poland in the 20th 

century 

Polish state, which came into being in 1918 after a long time of partitions, adopted the 

principle of the exclusivity of a directive as a source of universally applicable law. Together 

with the authoritarian rule, which started in 1926, then existing constitution was amended by 

authorising the President to issue Regulation-Law. With an exception of changing the 

Constitution, the President had the right to issue regulations dealing with all issues reserved 

to the competences of Sejm, which role of an architects of laws was significantly limited. The 

Constitution of 1935 was reflecting the authoritarian tendencies and officially gave decrees 

the status equal to acts. In legislative practice acts were of secondary importance, all the more 

so the possibility of regulating some important issues regarding the system  could have been 

regulated by the president’s decrees exclusively. 

After the Second World War Poland was in the sphere of  Soviet Union influence. The 

communists, who had received the mandate to govern Poland from Stalin, regarded 

themselves to be continuators of the interwar statehood. The democratic Constitution od 

1921 created the basis for the political system of the state. However, the principle of the 

exclusivity of a directive was not applied in practice. Contrary to the requirements of the 

Constitution, the temporary Parliament (controlled by communists) authorised the Council of 

Ministers to issue decrees, while it did not show any legislative activity. Under the so- called 

‘little constitution’ of 1947 also, the main source of legislation were decree-laws, which on the 

basis of the authorisation by Sejm were issued by the government. The Legislative Sejm, 

which was set up  at the beginning of 1950s, started to exercise its legislative competences in 

much wider scope. 

The Constitution of the People’s Republic of Poland which was enacted in July 1952 rejected 

a traditional triple division of powers in favour of a soviet concept of the unity of the powers 

of the state. Although the highest national authority was still Sejm, it did not have the 

monopoly to create universally applicable law. At the time between the sessions of the Sejm it 

was allowed to create decree-laws by the soviet-like State Council. Especially during the 

Stalinist period (1952-1956) this collegial national authority widely exercised its right, which 

seriously limited legislative power of Sejm. The year 1956, a turning point of Polish post-war 

history, lead to abandoning the practices of the Stalinist period, so acts of Sejm regained their 

role of the basic source of law creation. Decree-laws were still used for political purposes. In 

order to avoid a debate at Sejm, the issues which were especially controversial were regulated 

in that way. 

Together with the collapse of the communism in 1989 the State Council was abolished The 

office of the President of the Republic of Poland, which was established in its place, was not 

equipped with the legislative competences. Therefore, acts became the only source of 

universally applicable law. The Constitution of 1997, which provides for issuing regulations 
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with implementing powers by executive authorities, stresses the principle of the primacy of 

an act. 

Marius Müller (University of Passau), The Notion of Sovereignty in the 

Constitutional Process of Cádiz (1810–1812) 

At the interface of legal and historical science this work intends to analyse the 

constitutionalisation process of Cádiz as a vivid process of communication within a 

European constitutional history, under special consideration of the influences of the School 

of Salamanca. The ambiguity and indetermination regarding the fundamental notions of 

constitutionalism – for example regarding the notion of sovereignty or rather the pouvoir 

constituant – are the main characteristics of the public discourses during constitutionalisation 

processes in Europe. From this discourses derived the authority of the Cortes Generales y 

Extraordinarias, which they claimed in Cádiz by means of their legitimation formula: “The 

Cortes talk to Spain and to the world: the simple narration of their documents is their 

proclaim and apologia.” This one also reflects that in 18th and 19th century Europe 

Constitution is the result of the social context, the political practice and the models arising 

from constitutional interpretation. Reconsidering the constitutional processes with their 

transboundary and transatlantic links in the context of a common constitutional history, this 

history has to be understood as herald of former times and common experiences, that can be 

used as pointes of reference for the European integration. This paradigm of compared 

European constitutional history includes a fundamental advice for the examination of 18th 

and 19th century’s constitutions as legal sources. Constitutional communication through the 

interpretation of basic constitutional notions serves as one of several tertia comparationis 

uncovering the indetermination of constitutional texts in early European constitutionalism. 

Máté Pétervári (University of Szeged), 81 interpretations of one legal source by the 

supervision of the Ministry 

After the Austro-Hungarian Compromise of 1867 Hungary regained independence and 

consequently civil reform of the state was started on the basis of the April Acts of 1848. The 

establishment of a modern public administration proved to be one of the most important 

duties of the National Assembly, because the Hungarian responsible government was able to 

practice its power through the administrative organisation. The legislator wanted to create an 

administrative system which was able to execute the acts and decrees on the lowest, local 

levels. The majority in the Parliament achieved this goal by implemeting by the Act 42 of 

1870 and Act 18 of 1871. 

The Royal Hungarian Ministry of Interior and the general assemblies of the Counties 

cooperated in forming the new administrative organisation and territorial division. The acts 

of the National Assembly were implemented based on the mutual legal interpretations of the 

Ministry and the general assemblies. The legislator assigned local implementation of Act 42 of 

1870 to the general assemblies of the Counties, which were obliged to sendthe draft 

proposals to the Royal Hungarian Ministry of Interior for supervision. The councillors of the 

Ministry checked the correspondence between the drafts and the text of the regulation. If a 
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question arose on behalf of the Countries during the drafting of proposal, the general 

assemblies turned to the Ministry for interpretation of the regulation’s text. 

In 1870 Hungary was formed 81 territorial self-governments, whose duties were the 

execution of this administrative acts, thus 81 legal interpretations constituted the system of 

the Hungarian modern public administration. 

During my PhD research I examined documents of the Royal Hungarian Ministry of Interior 

from the 19th century stored in the National Archives of Hungary. The records include both 

draft proposals of the general assemblies and the Ministerial reactions in this archivalia. 

(References: MNL K150 117. bundle, 118. b., 153. b.)  I complemented this information with 

minute books of local general assemblies (Békés, Csongrád, Csanád, Pest County), therefore I 

was able to examine cooperation of both institutions in this way. 

The need for modernizing the administrative system resulted in the reshaping of feudal 

territorial division, thus redrawing of the districts’ territories was also put ont he agenda 

during the Act’s implementation. The districts were the lowest levels of the counties’ 

organizations. The new territorial division was not just an issue of public law, but there were 

also some private individuals whose interests were affected by the annexation of certain areas 

into another district or county. In my lecture I will introduce a legal case connected to this 

problem, which sheds light on a clash between the public law and the private law. 

Miljana Todorović (University of Niš), The Legal Development of Tapus (Title 

Deeds) in Nineteenth Century Serbia 

In this paper I will explain the legal development of tapus (title deeds) in the second half of 

the nineteenth Century in Serbia. My starting point is the 1844 Serbian Civil Code, which was 

heavily inspired by the Austrian ABGB. Unfortunately, at that time, Serbia was much less 

developed than Austria, which impeded the implementation of the introduction of land 

registers. Confronted with the evident necessity of a system of immobilia registers, Serbia had 

only one practical choice left: to improve and reinforce the existing system of tapus, an 

inheritance from the century long Ottoman domination.  

Therefore, already soon after the promulgation of the 1844 Civil Code, the Serbian State 

issued a number of legal acts regarding the tapus, in order to establish a system able to 

provide property rights of individuals, to guarantee the safety of legal transfers and to 

stimulate the spread and secure use of hypothecs. In 1850, an act was promulgated allowing 

tapus to acquire formal significance and to allow them to replace an entry into the (non-

existing) land registers. Later regulations from 1862 and 1883 adjusted the form and content 

of the tapus, dealing with the immediate needs that had become obvious in legal practice. 

Despite these legislative efforts, tapus never really succeeded at providing the necessary 

reliable proof of ownership, secure legal circulation and development of mortgage law. 
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Miloš Vukotić (University of Belgrade), Laesio enormis in Serbian Law: Historical 

and Comparative Perspective 

This paper deals with the historical development of rules of laesio enormis in Serbian law. Its 

aim is to clarify and present the position in contemporary Serbian law and to compare it with 

similar rules in other legal traditions. The author will discuss various legal rules which serve to 

protect the equivalence of contractual obligations or fairness in contractual transactions. 

Nikol Žiha (Josip Juraj Strossmayer University of Osijek), On reception of Greek 

maritime norms, or how to find a perfect place for foreign principle in Roman legal 

system 

The aim of the following contribution is to analyze the circumstances and challenges that lied 

ahead Roman jurists during the process of integrating foreign legal principles into the 

structure of Roman legal system. Beside the well-known assimilation of Greek philosophy, 

legal thinking and customs into the distinctive layers of Roman legal culture throughout 

different time periods and with varying intensity, the Romans took over maritime institutes 

which due to the economic significance of long-distance maritime trade, formed integral part 

of the ancient lex mercatoria. Especially on examples of Rhodian principle (lex Rhodia de 

iactu), recognized in modern maritime law as the principle of general average, as well as 

maritime loan (fenus nauticum, dáneion nautikón), we can see that there was no 

straightforward reception or transposition of foreign customs into Roman law. Although 

Romans participated in Mediterranean commercial practices and acknowledged the idea of a 

community of risk emanating from the principle of aequitas, they were very flexible in making 

adjustments which were necessary to suit the specific situation and integrate new mismatched 

legal institutions as traditional existing types of contracts, namely locatio conductio operis and 

mutuum. By focusing on the institutes of lex Rhodia and maritime loan, which were adapted 

and altered to meet intensive development of Rome's maritime economy and the 

enhancements of trade and relations between Rome and neighbouring nations, this paper 

aims to elucidate the phenomenon of reception of foreign legal rules through insufficient 

technical integration and camouflage of commercial customs into the existing architecture of 

Roman law. 

Nenad Božović (University of Belgrade), The Theological Context of Old Testament 

Collections of Laws 

The Bible contains some significant collections of laws: the Decalogue, the Covenant Code, 

the Holiness Code, and the Deuteronomic laws. These collections of laws emerge in different 

periods of time and they reflect diverse social circumstances. Nevertheless, they are all set in 

the Five books of Moses (The Pentateuch or Torah), more specifically they were gathered in 

one particular moment by special intervention so called deuteronomic redaction. By that time 

all of these collections were fitted in a specific theological framework from which they drew 

their authority and interpretation. The clarification of that theological context is the main 

topic of this paper.   
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Deuteronomic redactor set the collections of laws in context of Exodus story, i.e. the story 

about the Israelʼs deliverance from slavery in Egypt. According to Bible, God himself gave 

the laws orally under the Mount Sinai (Horeb) and they were written down soon after that. 

Thus, OT-laws were set in context of the Covenant between God (Yahwe) and subject 

people (Israel) whereby God represents the protector of people (sovereign), Israel the 

protected one (vassal) and the laws the “agreement” itself. Then on one side, every 

transgression against the law is interpreted as violation of the Covenant. On the other 

side,connecting God with law gave the important ethical dimension in Weltanschauung of 

ancient Israelites. Furthermore, OT-laws show strong impulse towards social equality which 

points to the other main characteristic of deuteronomic theological framework: the law was 

written from perspective of freed slaves which didn’t wanted the Promised Land going 

backwards to Egyptian slavery. 

Ognjen Vujović (University of Priština – Kosovska Mitrovica), Furtum and Iniuria 

The fundamental values cherished by a society significantly affect the character and form of 

the legal norms seeking to safeguard those values. The ancient legal phenomena (as indicated 

in the title) were, as was customary in all ancient communities, regulated by the legal sources 

which tended to be very economical with words. Needless to say, such sources were not as 

autonomous as the contemporary ones. The archaic law is part of a broader context in which 

religion, morality and customs played highly important roles. The society of a polis lived in a 

powerfully integrated life, and therefore its norms exerted vigorous interaction. A researcher 

of these phenomena must often resort to a very complex methodological apparatus in order 

to be able to delve into the subtle fiber of a normative order. 

The nature and dynamics of the relations of iniuria and furtum are critical to the 

understanding of some very important features of the Roman system of delict law. This is 

because these two delicts pointed to the violation of the fundamental values of a polis from 

its very origins and throughout its existence. In the case of iniuria, these values are family, its 

member, his person and his physical and psychological integrity and dignity; whereas furtum 

is a delict against the sanctity of the peaceful family home. These are the values that form the 

groundwork of the contemporary societies as well. Therefore, an overview of some of the 

essential elements of the relation between these two delicts, through the apparent critical 

phases of their development, could be of interest as a topic in the forum "History of the of 

Legal Sources: The Changing Structure of Law."  

It could be argued that initially (roughly, prior to the Laws of the Twelve Tablets) furtum 

only had what today we refer to as manifest form. Furtum, as such, did not represent theft in 

the contemporary sense of this word, but rather the breaching of the sanctity of the family 

home. To a certain degree, it was autonomous from the values such as the family and the 

power of the pater familias, similar to Lares as guardian deities of home, and Penates 

representing the family itself. 

Iniuria originally constituted any unlawful endangering of a person’s family. More to the 

point, any endangering of the physical integrity of the individual as a member of the family, 

either a slave or a free man. It later evolved to include the dignity of the individual and his 
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family. Thus, it initially constituted unlawful endangering of the physical integrity of the 

individual as a member of the family, and only later went on to represent any unlawful 

endangering of the physical and psychological integrity of the individual, and via him, that of 

his family. 

On the one hand the home, on the other the family. The former long remained an integral 

part of the sacred order of things, while the latter seems to have been secularized early. The 

history of sanctions points to such a conclusion. We now need to provide an answer to the 

fundamental question: how and why did it come to their early division and separate 

development? 

The change of the character of the safeguarded values is adequately expressed in the changes 

of the character of their legal norms. This process should be examined prior to all the above. 

Omer Aloni (Tel-Aviv University), Early Environmentalism and Diplomacy at the 

Birth of Modern International Law: the League of Nations, 1919–1939 

For almost half of a century, the archives of the League of Nations in Geneva were largely 

overlooked by historians. Geneva's reputation as the failure capital of early internationalism 

led scholars to focus on other institutions of the interwar period. However, the fall of the 

Soviet Empire and global challenges at the dawn of the new millennium revived the study of 

the League, which now stands at the heart of a fascinating renaissance. The historical primary 

sources, hiding thousands of legal documents, are now starting to be studied by scholars, 

providing the very basic elements for new discoveries which contribute to our understanding 

of the course of modern history.  

In the middle of these flourishing emerging studies with their reviving sources lie questions 

which explore the importance of the League to world history in the first half of the 20th 

century, as scholars reevaluate the League’s influence on the international arena even beyond 

1945 and the establishment of the League’s successor, the United Nations.  

My study focuses on different aspects in the deep involvement of the League in trying to 

solve various global environmental problems, or dilemmas involving environmental aspects, 

in the 1920s and 1930s. Archival research in the Palais des Nations reveals some surprising – 

and relevant – correspondences and ideas of the unique role of transnational organizations, 

NGOs, civil society groups, and non-State actors in vigorous campaigns and intensive 

international efforts for the protection of nature or the environment, and for the preservation 

of a variety of natural resources in the period under examination. My legal historical study 

explores these environmental concerns which were discussed under the auspices of Geneva, 

and finds an interesting scope of early environmental diplomacy.  

Here lie, for instance, questions which dealt with endangered wild animals – such as the 

whale, needed for the prospering margarine industry, hungry for its oil; or the problem of 

timber (needed for the completion of the Industrial Revolution); and sincere efforts for 

precedential transnational collective action against the pollution of the sea by oil (as an 

outcome of naval traffic during WWI and industrialism). Furthermore, fundamental early 

environmental dilemmas between development, exploitation of desired natural resources and 
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raw materials on different Mandates soil, or in contemporary terms “questions of 

sustainability” – were understood by the different agents, players and interested parties, in the 

unique moment of the birth of institutionalized international law during the interwar period. 

Pierre-Olivier Rigaudeau (Université Panthéon-Assas (Paris II)), The Ages Of 

Rescript 

The rescript is an old source of law which has passed through the ages and is still in force in 

positive public law. 

In Roman law, the rescript is the response from the Emperor to a law question asked by 

judges or directly asked by private individuals during a litigation. Then, the technique of 

rescript is accomodated both in islamic medieval law and in canon law. From Middle Age to 

Modern Period, the rescript indicates also the answers made by the Prince to his subjects’ 

sollicitations. 

In France, the rescript goes out of use after the Revolution. Indeed, the concept of rescript as 

source of law has never really died. It reappears spectacularly at the end of the 1980’s to be 

developped in many fields of administrative law. Today, the rescript is the fact to inquire on 

the state of the law near an administrative authority before to engage a procedure. 

The purpose of this paper is to picpoint an original source of law which has evolved in many 

ways during the ages but which keeps its abstract unity. 

Piotr Pomianowski/Tomasz Królasik (University of Warsaw), Application problems 

of foreign language legal sources. Reception of French law in Poland 

According to the Constitution of the Duchy of Warsaw, the Napoleonic Code was to be 

introduced to the Polish legal system. The Code Civil obtained its legal force on 1st of May 

1808. At the same time the minister of justice ordered the Duchy’s courts to use the French 

civil procedure. In 1809 Polish parliament adopted the French trade code. There was no 

official translation of any of these codes. In all three cases original French text was in force. 

Modern French private law was supposed to civilize from above such European countries as 

Poland, however, it was a matter of controversy regarding readiness and backwardness of the 

Polish society that was still divided into three states.   

The reason why there were no official translations was simple: the difficulties that occurred 

during the process of translation. There was no Polish legal term which could have been used 

to describe the institutions of capitalistic French law. The private law of the Commonwealth 

of Both Nations had a feudal character. There were no codifications, some parts of the 

private law were regulated by customs. The frame of the civil process had not been changed 

since middle ages. 

The next complication was caused by Napoleon’s attitude to the code of his name. He 

believed that the code was perfect and universal, so he prohibited making any changes in it. 

He wrote to his brother Luis King of Holland, who wanted to adjust the code to the reality of 
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his kingdom: If you tamper with the Napoleonic Code, it will no longer be the Napoleonic 

Code. The rulers of the Duchy of Warsaw were afraid that any change in translation would 

irritate the Emperor. 

It is worth-remembering that the code was prepared for the French society. There were terms 

like France or every Frenchman (Tout Français) and even they caused difficulties in 

translation, which required the monarch’s intervention. A special decree was necessary to 

order that the term every Frenchman should have been translated into every Pole from the 

Duchy of Warsaw. In some translations France was used to describe the territory where the 

code was in force. 

In spite of difficulties, the application of French law in Poland was successful. Judges and 

agents of litigation were using non-official translations and new legal institutions entered 

rather smoothly into the judiciary practice. 

Rafał Kaczmarczyk (University of Warsaw), The diverse and changing structure of 

legal sources in the Muslim legal area 

The paper concerns the diverse and changing structure of legal sources in the Muslim area of 

law from the very beginning of Islam and caliphate in the 7th century, through the golden age 

of Arabic culture and jurisprudence and ages of the domination of the Ottoman Empire up 

to the 20th and 21st century and the modern legal systems in Muslim states. The paper briefly 

presents the catalogue of legal sources in the classical Muslim law (Shari’a) as considered to 

be binding in the eyes of the scholars from a few main schools of Islamic jurisprudence and 

the changes in time of importance and use and admissibility of interpretation of law in the 

adjudication process as well as the impact of modern statutory legislation in Muslim countries 

on structure of their legal systems. The paper looks for the answer on the question how 

history, the transformation of ideas and socio-conomic circumstances have affected the 

perception of Islamic law and its’ legal sources in the Muslim cultural area through the ages. 

There are several legal sources in the Islamic law. These are Quran, Sunnah (traditions of the 

Prophet), analogy, ijma (ar. iğmāʻ - agreement or consensus of Muslim scholars) and 

consensus among some scholars or even individual legal opinion of the legal scholar as well 

as reasoning. Different schools of Islamic law were (and are) recognizing different catalogues 

of legal sources, differing their boundries in their own way. The issue of Islamic jurisprudence 

is crucial for functioning of Muslim legal system. The reasoning on Shari’a norms was 

important in first period of Islam. Then it was banned and the system was petrified and the 

Islamic law became roughly stable. In the modern era there appeared a question on “opening 

the gate of interpretation” to bring the law to the requirement of modernity. Even before 

Islam the customary law has been playing an important role as well. The statutory law has 

been gaining more and more significant position since the late Ottoman Empire. The 

statutory law has become really an important thing in the modern Muslim states under the 

influence of the international law and international trade and economic relations, gaining in 

some areas the crucial place. Muslim states are shaping nowadays their legal systems in 

different ways trying to combine tradition and modernity.  
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The paper discusses the issue across the board. It shows the legal sources and changes of the 

Islamic law, giving the rise to reflections on the issues of primary importance for the 

contemporary world as well as for the legal historians. 

The paper bases on the legislative and historical research. 

Raffaella Bianchi Riva (Università degli Studi di Milano), Judges and Legislators in 

Italian Transitional Justice (1943–1948) 

Over the last few decades, scholars have been focusing increasingly on the issue of 

transitional justice in many countries. 

Italy is not an exception: several studies have been devoted to the period from fascism to 

republic (1944-1948). 

The contribution of the historians has been massive: most attention has been dedicated to the 

results of the justice processes (that have been generally considered too indulgent). 

However, jurisprudential aspects are still awaiting to be fully investigated. In particular, a 

good vantage point in order to evaluate the relationship between legal sources from a 

practical perspective would be a juristic investigation about Italian transitional justice. 

The paper aims to give an insight into the interaction between judges and lawmakers in 

managing the Italian legal system during the transition from authoritative regime towards 

democracy.  

In that period, the structure of law was particularly complex because it involved general and 

exceptional laws, on the one hand, and ordinary and special judges, on the other. 

After the fascist regime collapsed, the normative power was undertaken by provisional 

governments (D. Lgs. Lgt. 25th july 1944 n. 151).  

At first, the prevalent goal was to severely punish the crimes and abuses committed during 

the fascist regime (1922-1943) and the German military occupation (1943-1945). Political 

forces adopted exceptional measures (typical of repressive regimes), that departed from 

general law: for instance, they provided retroactive sanctions, introduced presumed 

responsibility and established special courts (D. Lgs. Lgt. 27th July 1944 n. 159 and D. Lgs. 

Lgt. 22nd April 1945 n. 142).  

However, it soon became apparent that the goal to achieve peace and democracy was arising 

amongst post war society, which led to the amnesty of the 22nd June 1946. 

It was up to the ordinary and special courts to balance out the punishment for past crimes 

and the achievement of reconciliation. In the prosecution of the individuals involved with the 

former regime, they enforced the laws promulgated by Italian provisional governments, 

according to the democratic rule of law. 

In several cases, judges became the real lawmakers: special courts and the Court of cassation 

created further exceptions to the already exceptional laws introduced by provisional 

governments (for instance, the exclusion of several individuals from presumed responsibility). 
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The paper is based on a case study on justice processes regarding past crimes demonstrating 

the role of the judging in strengthening the democratic rule of law, with particular regard to 

crimes committed by collaborators during the German occupation, that were in the forefront 

of public opinion. 

A relevant area worthy of study concerns the imputability of young collaborators  (art. 98 

c.p.): here the need to balance general and exceptional law was fundamental. 

The paper is devoted to the Italian transitional justice, but it could be opened up to include 

both transnational and interdisciplinary perspectives in order to share and compare the 

findings. 

Réka Busa (Széchenyi István University, Győr), Private Law Sources Concerning 

Roman Public Games 

My paper attempts to examine the relationship between the economical and legal background 

of public theatrical and gladiatorial games, focusing on the appearance of private interest in 

particular. 

The idea, that the Romans had a unique sense for rituals and ceremonies is proven by the 

increadibly high number of ludi. What could indicate such an intensive ’cultural’ life? Among 

the numerous purposes the public games fulfilled, amusing the masses was not the primary 

aim from the aspect of the editor. We are relatively well-informed about the ritual of different 

public games due to mainly auctor-sources, while legal sources only concern matters 

belonging to the games when remarkably needed. It seems that the general legal institutions 

(contracts, prescriptions etc.) managed to serve as a proper legal background of the 

organisation and transaction of public games. However it may be tempting to fit public games 

in the paradigm of mere public interest, among the functions of these events I intend to 

emphasize the fulfillment of private interest, which can be considered as strong behind the 

’scenes’ as public interest. Whose interests can be found behind the spectacles? What range of 

purposes were the games to fulfill? Was Roman law a way of protecting public or private 

interest in this aspect? How could roman jurists deal with the conflicts of different interests 

concerning public games? 

Santiago Vallejo Galárraga (University of Szeged), Antecedents of Recognition of 

Rights of Nature, as a subject of law, in the Ecuadorian Constitutional Law 

This proposal will aim the juridical analysis, within the historical context, of the foremost 

theoretical foundations that are supporting the hypothesis of recognition and defense of 

Rights of Nature, as a subject of law, which have been explicitly invoked by Latin American 

authors and included into the Ecuadorian Constitution, as a mechanism to expand the scope 

of environmental protection. 

For this purpose, given this new conception implies a huge challenge to legislators, 

practitioners, scholars, and judges, in terms of enhancing the mechanisms of environmental 

protection, it will be carried out an examination since two approaches: ethical and lawful.   
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First of all, Ethical perspective will involve the review of key grounds related to the 

conception of the planet as a living being, and not anymore merely like a habitat in which 

people dwell and keep a supply, so-called natural resources. In this regard, there is abundant 

bibliography from authors like Singer, Lovelock or Brennan, among others; whose 

conclusions are continuously cited like fundamentals of Latin American doctrine, in contrast 

to traditional postulates . 

Secondly, the debate about the planet as a living being encompasses a wide range of lawful 

implications that might be argued. For instance, it is assumed that Nature possesses certain 

rights, which must be recognized and protected, including its own existence.  

In this sense, there is a clue antecedent within the text of the Ecuadorian Constitution of 

2008 . Indeed, in the second paragraph of article 10, one is able to read: "Nature shall be the 

subject of those rights that the Constitution recognizes for it". An important concordance is 

included in the article 71: “Nature, or Pacha Mama, where life is reproduced and occurs, has 

the right to integral respect for its existence and for the maintenance and regeneration of its 

life cycles, structure, functions and evolutionary processes”  . Both references have been used 

explicitly in recent Ecuadorian Court Resolutions , along with other ones from Seventh 

Chapter. 

To conclude, the analysis of the theoretical recognition of Rights of Nature into 

Environmental Law, will allow to share and promote a progressive alternative to avoid 

potential or effective aggressions to environment, which could generate encouraging results, 

above all in terms of due process of law. 

Saptarshi Mandal (OP Jindal Global University), Travelling Fictions of Law: 

Colonialism, Legal Diffusion and Sources of Law 

The proposed paper addresses three questions. First, how do fictions come to be treated as 

sources of law? Fiction, here is not understood as the Common Law idea of legal fictions, 

which are known to be untrue, but used deliberately to achieve certain lawful ends. This 

paper is concerned with fictions understood in common parlance, as falsehoods. Second, 

what happens when such fictions travel to distant lands through the process of legal 

diffusion/ transplant and come to be treated as valid sources of law in the recepient location? 

Third, what questions do such ‘traveling fictions of law’ raise for legal historians? The paper 

is based on three examples from the modern Indian legal system. The modern Indian legal 

system is the preeminent site for examining the legacies of colonialism in contemporary 

India, where the structure and content of a large number of laws – including the ones enacted 

by the independent Indian state – bear the imprint of legal ideas and institutions generated in 

the English legal system. The three examples that are considered in this paper are as follows: 

(a) the husband’s immunity from prosecution for rape committed on the wife, or the ‘marital 

rape exemption’ in English criminal law; (b) the wife’s right to seek divorce on the ground of 

non-consensual sodomy committed upon her by the husband, under the English Matrimonial 

Causes Act, 1857; and (c) the notion that rights and obligations associated with marriage were 

available to long term cohabiting couples, or the ‘common law marriage’. Each of these was 

based on fictions created by legal commentators, judges or the media. Each was believed to 
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be a valid legal norm in English law for a long period of time, but was subsequently 

discarded. By the time their fictional status in English law was acknowledged however, these 

norms had travelled from the metropole to the colony (India), following formal and informal 

routes of legal diffusion. In the recepient country, these norms were not just common law 

rules, but had become statutory rules by then and their shaky legal foundation notwitstanding, 

were treated as valid sources of law. In order to answer the questions posed, the paper will 

focus on the use history by judges while discovering sources of law that result in fictions 

creeping into the legal discourse. 

Sarah Bakkali-Hassani (Université Panthéon-Assas (Paris II)), The Will in the 

Summa Confessionis 

During High Middle Ages, the use of will declines, and in the VIIIth century it disappears to 

be replaced by other practices like the donatio post obitum. The testamentum, which is a 

revocable act mortis causa, reappears in the XIIth century with the discovery of a legal source 

: the Justinan's Compilations. 

Church is very interested by this act, which changes in nature. It becomes an act pro remedio 

animae and not an attribute of patria potestas. The institutions of heirs is no longer required, 

as in the case in roman law. The disposition for the salvation are the principal object of will. 

The deceased fix his damage, doing pious legacies. 

Pope legislate on the sucession law : many decretals are written between XIIth and XIVth. 

However law of wills is very difficult to understand for a country priest. So a new legal source 

is created to help priest to solve issues of law. There are the summae confessionis or 

confessor's summa. This source adapts the canon law to a non-lawyer public, that means 

simplificating and sorting pontifical legislation. Indeed, the summa is linked to the practice : it 

adresses the problems that face priests. 

The purpose of this paper is to demonstrate the transformations of law through a legal 

source and through the specific issue of will. 

Sebastiaan Vandenbogaerde (University Ghent), Belgium’s Legal Periodicals (1830–

1914): History of an Unofficial Legal Source 

My paper focusses on the most important and common used source from which legal 

practitioners retrieve their information: legal periodicals (legal/law journals and reviews will 

be used as synonyms here). Journals publish legislation and case-law, often enriched by 

elaborate doctrinal contributions and practical information for the legal professional. In a 

traditional view, legal periodicals are seen as ‘mirrors of law’ as one can reconstruct legal 

evolutions just by reading them. However, journals had and still have an active part in them. 

By the publication, the editors and authors want to disseminate a specific vision on law.  

I will argue that law journals transcend the merely informative source for legal practitioners 

and are policy makers aiming to influence a legal system. They have the ability to change the 
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structure of law. Most titles were headed by influential jurists, who, by means of a particular 

publication policy tried to influence the mentality of jurists and could alter ideas about law.  

As an example, I will take a closer look at Belgium’s legal journals and their actors and their 

content during Hobsbawn’s long 19th century (1830-1914). Reconstructing their history will 

demonstrate their crucial role in the construction or alteration of a national legal system.  

It is important to focus on the actors(editors, authors, publishers and readers), who propagate 

and disseminate ideas by means of the publication. Unveiling the network of a journal is 

much needed as it determines its content. Since law reviews enable the readership, mostly 

legal professionals, to get acquainted with (sometimes innovative) solutions for legal 

problems, scrutinizing a review’s content learns us about the way editors perceived a legal 

system. Thus, law reviews are opinion makers and have the potential to change the structure 

of a national legal system. Reconstructing the context in which Belgium’s journals evolved 

enables us to distinguish how ideas on law changed over time and space. 

Sebastian Krafzik (KU Leuven), Banking regulation in the Western European legal 

tradition (ca. 1800-1980): a history of failure? 

The history of banking regulation in Western European countries has only selectively been 

examined on single regulatory measures and single motives. What is missing, however, is an 

overall view which explains the relation between the regulations and economic and 

institutional behaviour in different periods, and in different countries. The proposed research 

compares the legal systems of Belgium, France, Germany, and the United Kingdom from the 

beginning of regulatory measures during the 19th century until the moment when the single 

states were affected by the European Union in the 1980s. In that context, the two following 

objectives will be pursued. The first objective is to understand the reasons and motives that 

lay at the basis of regulatory measures. Looking at the research that has been done so far, 

different reasons can be identified. Therefore, the project starts from the hypothesis that 

regulation do not constitute a chain of logically classifiable historical events resulting in 

systemic regulatory measures but rather correspond to a product of incidentally occurring 

situations within the economic, social and political sector. The second objective is to evaluate 

the effectiveness of regulatory measures. Governments mainly pursue the target of avoiding 

future financial crises, though crises are in fact recurring. However, empirical studies show an 

increasing rate of trust after banking acts were introduced. Therefore, the study starts from 

the hypothesis that regulation of the banking service is effective, even when the desired goals 

are not reached but other equally important effects are produced. 

Silvia Schiavo (University of Ferrara), Changing Structure of Roman Law. ‘Primary’ 

and ‘Secondary’ Legal Sources in Postclassical and Justinian’s Ages 

Roman law scholars have always dedicated much attention to the evolution of legal sources in 

postclassical and Justinian’s ages. The focus has mainly been - and this is probably obvious- 

on the role of imperial legislation, on the issue of decadence of iura, on the function 

performed by custom, as well as on relations between custom itself and imperial 
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constitutions. Furthermore, on the codification process involving Codex Theodosianus and, 

then, Justinian’s compilation. 

In my paper I would like to offer some observations on less investigated legal sources which, 

however, had a crucial position  in the making and development of postclassical and 

Justinian’s law. These sources are the edicts issued by praetorian prefects, the officials that in 

addition to administrative functions of government of prefecturae had also jurisdictional 

power (they judged appeals vice sacra) and normative power. The exercise of normative 

power took place through edicts (edicta or formae, in Greek τύποι).  The edicta were 

statements of a lower rank than imperial constitutions: according to a constitution of 

Maximinus the Thracian of 235 (C. 1,26,2), the prefects could issue edicts not in contrast with 

the provisions of the emperors.   

For postclassical and Justinian’s ages, scholars have important evidence of prefectorial edicts: 

in 1843 K.E. Zachariae published a collection of edicta preserved in a manuscript of the 

Bodleian Library of Oxford, Cod. Bodl. Roe 18. The collection is composed of thirty-three 

texts, dealing with different topics. All of them were issued by praefecti praetorio Orientis, 

from the reign of Emperor Zeno until the end of Justinian’s age.  

The edicts of Cod. Bodl Roe 18, although quite neglected, offer a significant outline of the 

normative power of the praetorian prefect. 

First of all, they show the framework in which the praetorian prefects got involved.  Many 

texts concern civil trial: introduction of trial; contumacia of defendant; documentary evidence 

and witnesses; appeal; episcopalis audientia.  Others regard tax collection, problem of agri 

deserti; creation of local offices; documents and archives.  

In addition to that, also the comparison with the imperial constitutions on the same topics 

leads to good results, integrating our knowledge of the making of law in V and VI centuries 

A.D. While some edicts seem just to apply rules already contained in previous imperial 

constitutions, in other cases the prefect fills normative gaps left by the emperors. 

Finally, it is of particular value the comparison with Justinian’s legislation. In several cases, 

constitutions of Justinian considered by scholars absolutely innovative embrace actually 

solutions already implemented in the Eastern Prefecture through edicta. 

Considering this framework, the paper aims to reconstruct the relations between imperial 

constitutions (‘primary’ sources of law) and the edicts of the praetorian prefects (which could 

be defined as ‘secondary’ sources’ of law); then, to propose a brief analysis of some of the 

edicts of Cod. Bodl. Roe 18. 

Silvan Schenkel (University of Lucerne), The German “Juristentag” 1933. The rise of 

the “Union of National Socialist German Lawyers” and the self-mobilization of the 

German lawyers’ elite 

How was it possible that after 1933 a large part of the German lawyers’ elite could continue 

to work in the new regime after the downfall of the Weimar Republic, almost without 

transition?  
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The dissertation will argue that the “Juristentag” 1933 (an annual lawyers’ conference) played 

a crucial role in this transition process and that it is therefore a central event in the legal 

history of Nazi Germany.  

From September 30 to October 3, 1933, the German annual lawyers’ conference took place 

in Leipzig during the first year of the Nazi regime. More than 12’000 participants took part in 

the rallies and gatherings during these four days. In Leipzig the principles were established as 

to how the future legal system in Nazi Germany after the so called “national revolution” 

should be structured. The main aim was the renewal of the law according to the principle 

“German law for the German people”. But what does this mean? A lot of different solutions 

were presented in these days. Therefore the lawyers conference was an excellent opportunity, 

especially for young lawyers, to present their own concepts to change from the “old liberal 

and depraved” law of the Weimar Republic to a national socialist legal system. Hans Frank, 

the leader of the “Juristentag”, took the opportunity to solemnly proclaim the foundation of 

his new organization, “the Union of National Socialist German Lawyers”. But also the old, 

conservative lawyers’ elite took their chance to present their concepts to preserve the basics 

of the former legal system as much as possible, for example the independence of judges.  

The current state of research: Despite an essay by Peter Landau, a lot of questions have not 

yet been answered. For example: Why was Leipzig chosen to host the annual lawyers 

conference in 1933? Munich would have been the more obvious choice because of the main 

role of Hans Frank there. Probably a part of the 1 Landau Peter, Die deutschen Juristen und 

der nationalsozialistische Deutsche Juristentag in Leipzig (The German lawyers and the 

nationsocialist German ‚Juristentag‘), Zeitschrift für neuere Rechtsgeschichte (ZNR) (Journal 

for Modern Legal History), vol. 16 (1994), p. 373 ss. answer to that question is the Reichstag 

fire trial at the Supreme Court of the German Reich in Leipzig, which took place at the same 

time. It seems that Frank tried to influence the judges and to affect the trial with a big rally in 

front of the Supreme Court of the German Reich.  

The goal of the project is to analyze the speeches which were held during these four days and 

to find out how the speakers presented their own concepts for the renewal of the law in Nazi 

Germany, based on the national socialist conglomerate of ideology and using the polycratic 

structure of the state and the state power. Later, the annual lawyers conferences in 1936 and 

1939 will be compared with the “Juristentag” in 1933 to find out who still was admitted to 

give a speech and if there was a radicalization in comparison with the speeches in 1933. 

Simone Rosati (University of Milan), The Medieval Statutes of Agricultural 

Corporations in the Territories of the Papal State. Historical-Juridical Study. 

Centuries XIV–XV 

The present study attempt to address, in both its historical-juridical and comparative traits, 

the jus proprium of the agricultural corporations in some areas of the Papal States, between 

the fourteenth and fifteenth centuries. 
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The investigation, according to the chosen methodology, includes both the historical-juridical 

and the territorial fields, to which the compilations belong, as much as numerous other 

documentary sources that help us in picturing those societates. 

Indeed, the study aims to project the research into the perspective of the utrumque jus, 

looking at it as a key to understand the age in question.  

Hence, we have to regard the statutes of the farm corporations not as mere expressions of 

the medieval jus proprium, but as a continuous source of dialogue between the legal products 

of both particular and universal legal system, a typical trend during the centuries in analysis. 

Under this light (which better than any other expresses the complexity of the medieval law), 

this study presents two sides of the problematic: regarding the jus proprium, the dialectical 

relations between corporate and municipal statutes, while concerning the jus commune, the 

links between farm compilations and the canon law, being the province of Tuscia part of the 

St. Peter's Patrimony. 

In course of the study, all these sources will be coordinated, discarding, from the documents 

analysed, any modern hierarchy that could alter our perception of this historical era, in which 

there is not such a State in the modern sense to enact the law, but instead appear to be a 

plurality of systems in continuous changing relations between them. 

Sofia Vandenbosch (Université de Liège), History of the Influence of non-national 

sources in the case law of constitutional jurisdictions in the United States, France and 

Belgium 

 

Stefan Andonović (University of Belgrade), The Yearbook 1908 of the International 

Olympic Committee – the First Legal Source of International Sports Law 

This paper deals with the Yearbook of the International Olympic Committee from 1908; the 

paper aims to present the importance of the aforementioned document, not only for the 

Olympic Games, but also for international sports law. The structure and contents of the 

entire yearbook are analyzed in detail and the provisions of this document are interpreted 

from the position of modern sports law. Based on the available results, the author concludes 

that the Yearbook or the first Olympic Charter is a source of law, more concretely, it 

represents the first source of global sports law. The analysis was performed according to the 

arguments for and against this hypothesis, but also on base of the context in which this 

Charter was passed. The perspective of observation is set from the angle of the global sports 

law and global administration law. 

Stefan Dušanić (University of Belgrade), Judicial Practice as a Source of Serbian Law 

The contemporary merging of continental and common law systems, as well as the growing 

importance of the European Court of Human Rights, has made the question of the role of 
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precedents in European countries a central one. So much so, that in Serbia there is currently a 

proposal to make judicial decisions a formal source of law. Presumably, this would be 

accomplished by enacting a law that would (try to) give higher court precedents binding 

force. However, this begs several questions: what makes a precedent a source of law; is the 

application of such a law possible in Serbia; is judicial practice as a whole already a source of 

law? In order to answer these questions, the author must explore a theoretical and a historical 

problem. The theoretic problem is under what circumstances can judicial precedent be a 

source of law in the absence of the stare decisis doctrine. The historical problem is whether 

those circumstances have arisen in the modern legal history of Serbia. Only after examining 

these issues can we decide if the application of the above mentioned law is possible. In this 

presentation, the author tries to answer these questions through the optic of legal history and 

legal theory, using examples from the post-war period. 

Tamara Matović (Institute for Byzantine Studies – Serbian Academy of Sciences and 

Arts), A Contribution to the Studies of the Byzantine Law: The evolution of 

institutions of the Private Law and the discrepancy in the sources 

When researching the Byzantine Private Law, one must be aware of its strong connection to 

the Roman Private Law. Even up to the XIV century, in various legal codes certain archaic 

legal institutions are prescribed and they deal with life situations that vanished from the 

Empire centuries before their promulgation. This tendency is especially stressed in the field 

of the Private Law –  the Family Law, the Law of Contracts and the Inheritance Law. In the 

light of the sources we will discuss several well represented institutions of the Byzantine law, 

such as ἡ ἐμφάνισις, ἡ ἐκνίκησις, τὸ πεκούλιον, ἡ διαθήκη etc., and try to explain its relation to the 

Roman Law as well as the Medieval Law in general. Although the provisions on this subject 

usually tell us about the origin of an institution and the ways it was previous comprehended, 

many times those sources are silent about its evolution. Nevertheless, the data found in the 

plenty of private documents concern these phenomena, and they are suitable for legal 

analysis. The final goal should be to note the dicrepancy between ’’the Laws of the Holy 

Emperors’’, as the ancient legislators were often mentioned in the provisions of the Byzantine 

emperors, and the application of those institutions in the every-day life of the Byzantine 

Empire. Both types of the sources, public and private documents, provide important 

information on understanding the substance of the Byzantine Private Law and its branches.   

Tina Miletić (University of Split), Activity of Praetor as the Source of Roman Law of 

Succession Through Institute of Bonorum Possessio ex Edicto Carboniano 

Two last centuries of the Republican age were marked by forming a new legal system which 

was flexible and able to adapt to the changing demands in Roman society. This was made 

possible thanks to the wide powers of jurisdictional magistrates – praetors. They had the 

opportunity to decide whether to admit or reject an action in accordance to bona fides and 

aequitas of parties involved in the dispute. Also they would usually notify the public of the 

manner in which it was intended to change the existing regulations by means of edictum. 

Marcianus declares that ius honorarium viva vox est iuris civilis which attests the great importance 
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of the praetor's part in making the law. In Roman law of intestate succession as prescribed by 

the Law of the Twelve Tables, one of the principal defects was the fact that emancipated 

children or children given in adoption were excluded from the inheritance ab intestato. 

Disadvantage like this was improved thanks to the activity of praetor presented in bonorum 

possessio – possession of the deceased person's estate given to certain persons who otherwise 

could not inherit under the civil law (ius civile). Edictum Carbonianum granted a particular mode 

of bonorum possessio to minors whose right to inherit among unde liberi – first of successive 

classes in praetorian law, was denyed (e.g. because being illegitimate or a slave), but who 

weren't validly disinherited. They were granted a temporary bonorum possessio intestati until they 

reached puberty. Not only males, but also female descendants from males, were entitled to 

the benefit of the edictum Carbonianum. Through Hadrian's rescript the regime of the edictum 

Carbonianum was extended to unborn children as well. On the other side, the Carbonian Edict 

didn't apply to children who arrived at puberty, even though they were under twenty five 

years old. But in case a child, who has arrived at puberty, represents himself as being under 

that age, and obtains bonorum possessio, the decree will be void. Furthermore, if a child was 

under the age of puberty, as soon as he arrives at that age, the benefits of bonorum possessio will 

terminate. Anyone who has been appointed as heir and who has been placed in possession of 

the estate, could enjoy the property without fear of molestation, until he arrives at the age of 

puberty. This subject opens many interesting questions regarding the activity of praetor in 

forming the new system of intestate succession, based on blood relationship as the important 

entitlement of successors. But on the other hand we can observe his actions as the part of 

new rising policy of protecting the best interests of the child. However, praetor's exertion to 

make significant changes in the law of succession resulted in transforming the old ius civile and 

posed the basis for the development of a new body of law – ius honorarium. 

Valerio Massimo Minale (Università Federico II, Napoli), Aemilius Macer, Intervalla 

Insaniae of the Furiosus and Imputability: About D. 1.18.14 

In according with Lenel's Palingenesia the Digesta preserve thirty fragments coming from 

Aemilius Macer's work in two books about the publica iudicia. The jurist, who wrote under 

Antoninus Caracalla and mainly Severus Alexander, faces here the issue of criminal law 

through the cognitio extra ordinem, which was living its great development together with the 

increase of the power of the emperor: after the reflection promoted by Volusius Mecianus 

and Venuleius Saturninus during the Antonine dynasty, he concentrated his study on the 

connection with the previous ordo iudiciorum publicorum, taking in consideration the distribution 

of the different matters; in the meanwhile, he performed a kind of debate both with Julius 

Paulus and Aelius Marcianus, who in turn used to follow Domitius Ulpianus. 

Wouter Druwé (KU Leuven/Research Foundation - Flanders (FWO)), Transitional 

Justice in Two Consultations of Hendrik van Kinschot (1541-1608). Learned Legal 

Practice on Wars, Loans and Credit. 

In the 16th century, various sources of law co-existed. Learned literature of the ius commune 

(treatises, commentaries, glosses on both civil and canon law), royal and local ordinances, 

customary law and even moral theological opinions: they all built an enormous network of 
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authorities on the basis of which solutions for practical cases could be found. A clear-cut 

hierarchy of norms was lacking.  

A study of the consilia literature creates a better understanding of the relationship between 

those legal sources. Consilia (or responsa) were legal opinions in concrete cases, mostly 

written by university professors or other learned lawyers. This kind of literature was widely in 

medieval legal practice. In the Low Countries as well, as of the foundation of the university of 

Leuven in 1425, law professors were invited to write consultations.  

Although the authors themselves did not intend to publish their responsa, regularly their 

successors thought it wise to do so anyway. Many volumes of consilia were indeed circulating 

around Europe. Consequently, this literature of learned legal practice became a source of law 

itself, frequently cited by later consiliatores. To give an example: when the first volume of 

Netherlandish consultations, written by Nicolaas Everaerts (1462-1532), appeared in 1554, it 

turned out that Everardus had made important use of other volumes of consultations that 

circulated in the early 16th century: those of Bartolus and Fredericus de Senis to name just a 

few. Everardus’ consilia would in their turn be used in the learned legal practice of later 

Netherlandish learned lawyers.  

Hendrik van Kinschot (1541-1608) was such a learned lawyer. He has been active as 

advocatus at the Council of Brabant. Some of his consultations have been published 

posthumously in Leuven in 1633. The proposed paper will focus on two of them, both linked 

to questions of loans and credit immediately after a period of war and political conflict.  

In responsum 47, Kinschotius discussed a (forced?) loan by the chapter of Saint Gudula to 

the city of Brussels. At the moment the loan agreement was entered into, Brussels was led by 

Calvinist rebels (1579-1585). However, the Spanish succeeded in recapturing power. Our 

consiliator discusses the consequences for that loan. Was the city bound by the loan 

agreement, concluded at the time of the rebellion?  

In the 55th responsum, van Kinschot solved a problem related to the capitulation of the 

Calvinist city of Antwerp (1585). The Spanish Catholic prince had promised to give back all 

confiscated goods of Antwerp citizens in return for the capitulation. But did that also include 

the claims those citizens previously had against the Crown?  

Both discussions offer good examples of how learned lawyers applied the universal ius 

commune to concrete cases and how they also took into account particular law. 

Żaneta Nowacka (Adam Mickiewicz University Poznań), The Legislative Way to 

Uniform the Patent Protecion in European Union 

The European patent with unitary effect is a new type of European patent which would be 

valid in participating member states of the European Union. The legal structure of the unitary 

patent is considered to be complicated, because it is composed of three instruments:  

Regulation of the European Parliament and of the Council implementing enhanced 

cooperation in the area of the creation of unitary patent protection  
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Council Regulation implementing enhanced co-operation in the area of the creation of 

unitary patent protection with regard to the applicable translation arrangements  

Agreement on a Unified Patent Court, which is an international agreement and not an 

European Union source of law. The tree instruments are called as “unitary patent package”.  

Although the regulations entered already into force, they shall apply from the date of entry 

into force of the Agreement on a Unified Patent Court. The agreement didn’t entered into 

force jet, because it requires 13 ratifications. Until now, the agreement is ratified by 9 

Member States.  

The way to create unitary patent was very long and is interesting from the historical point of 

view. Proposals for unitary patent protection in the European Union have a history of over 

50 years. Many attempts have been held up by the difficulty of providing a suitable litigation 

system and workable translation arrangements. The historical legacy suggests that a critical 

turning point was the creation of the European Patent Organization as the leading engine of 

patent policy in Europe. In the 1975, when Member States agree on a Community Patent 

Convention, many seemed it was the milestone for the legislation. However, the Convention 

was never ratified. The Member States got back to the subject of unitary protection in 1989, 

when they agreed on an Agreement relating to Community patents. It was ratified only by 7 

Member States and did not entered into force. After more than 10 years the Commission 

presented the proposal for a Council Regulation on the Community patent, which failed. 

From 1999 to 2009 there was an intensive work in the European Union on the draft 

European Patent Litigation Agreement. After many years, in 2012 the European institutions 

adopted above said instruments creating unitary patent protection. The two main regulations 

were adopted in the enhanced co-operation procedure according to Articles 326– 334 of the 

Treaty on the Functioning of the European Union. The use of this procedure had only been 

used once in the past, for harmonising rules regarding the applicable law in divorce across 

several EU Member States.  

The speaker would like to present the legislative history, point out the most important legal 

occurrences and analyse their importance. The speech will also consider the analyse of 

reasons for determination of European institution in creation of European Unitary Patent 

and their long way, with the focus on historical aspects. 

Zina Hajila (Panthéon-Assas University, Paris II), Evolution of sources of 

enforcement proceedings. Inquiry into the history of the seizure of property 

Examining the French sources of enforcement proceedings presupposes to determine the 

nature of such laws under the traditional French legal divide between public and private law. 

Thus, the researcher must know which sources to study in order to find the enforcement 

proceedings since private law and public law fall under different legal sources.  

The law of civil enforcement procedures is quite special. A real codification intervened only 

in 2011 with the French code of civil enforcement proceedings. This matter is considered 

today as belonging to private law. But, in the Modern Period and the Middle Age, it has long 

been attached to the law of civil procedure, and, consequently, to the public law. Indeed, civil 
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procedure, like all other procedures, has belonged to the public law sphere. Civil enforcement 

proceedings were therefore a branch of public law. Why is this so?  

The connection to the public law would be evident. Most of the time, the debtor voluntarily 

performs his obligation. Enforcement laws intervene in case of non-performance by the 

debtor. Enforcement proceedings denote the means through which creditors have to get their 

dues, if necessary through coercion and the support of the public authority. In other words, 

enforcement law implies the right of coercion. Constraint is at the core of this law. As the 

State gives the creditor the means to compel the debtor, the creditor can implement such 

requirements by simply following the procedures set out by the law. Yet enforcement laws 

applies mostly to disputes involving private persons. To this extent, the law of enforcement 

belongs to private law. The “seizure on movable property”, which is an enforcement 

procedure, perfectly illustrates these words.  

The originality of this enforcement procedure appears through the sources of law of seizure 

on movable property. Before becoming a law framed by the royal ordinances (which 

governed essentially public law), this procedure was governed by custom (which generally 

governed private law). In order to study the sources of law on the seizure on movable 

property, we will first study the customary origins of this enforcement procedure, before 

highlighting the building of the law on seizure concerning movable property.  

Our study of custom as a source of law will be based on the reading of several customs of 

France. We will see that the prerequisite conditions and supervision of this procedure were 

raised and established by the custom. Furthermore, we will see that many of these laws were 

taken over by the royal orders issued throughout the modern era. Moreover, royal ordinances 

laid down innovative rules governing the procedure for the seizure of assets. Beyond the sole 

study of the content of these two important legal sources, we will also study the effectiveness 

of these sources of law through the example of the seizure on movable property. 

Zoran Devrnja (University of Belgrade), Sources of Canon Law – The presence of 

Roman law in the Church canons 

Abstract: The subject of this paper is the influence of the Roman law on the development of 

the canonical tradition and analysis of presence of legal institutes in the text of the canon. In 

the New Testament epoch, the Jewish tradition had the greatest impact on the life of the 

Church, while the middle of the second century of Christ's era ushered in a new stage in the 

development of Christianity under significant influence of the Roman society and its legal 

order. In the New Testament epoch, the Roman society was already highly developed as 

indicated by an unprecedented stability of the legal order. Since the legal system of the 

Empire was defined personally and by status, several normative traditions coexisted within a 

single layered community. Over time, these legal systems intermingled and opened up to 

mutual influence. This period of dynamic development of the Roman law coincided with the 

dynamic development of Christ's Church. The Canon law originates in the mutual influence, 

firstly, of the law on the life of the Church and everyday life of Christians, and secondly, of 

the Church ethos and liturgical order on the formation of the legal institution. As part of the 

community, the Church absorbed certain legal institutes in its canonical system concerning 
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especially areas of social life, particularly the sphere of family and marital relations. However, 

through the analysis of the canon one could conclude that the Church fathers were reserved 

in regards to taking in Roman law literally. It is in the canons that we see an attempt to create 

an "alternative" normative order, which aims to neutralize the rigor of state legislation, and 

the intention to face the social problems in a manner more appropriate to Church ethos. The 

basis for adapting legal norms, the canonical tradition recognizes in the customary tradition 

of the ecclesial communities. It follows that the issue of rights and legality of the first 

Christians was very important since their ethos was not adapted to divisions based on status, 

citizenship or national origin, wealth or any similar criteria by which an individual’s position 

in the Roman society was designated. Church members came from all social classes and 

ethnic communities, and as such were subject to the influence of different legal systems. 

Through the building of the society "of the equal", the Church inevitably came into conflict 

with the system of values of the Roman Empire, which is based on the existence of statutory 

inequality. The only thing the Christians could do was to foster unity and equality within the 

Church community, although their individual legal and civil statuses still essentially 

determined the different rights and obligations in the society. The question is whether the 

relationships established within the Christian community on the principle of equality between 

members of different status groups could be accepted by the Empire? Historical examples tell 

us that it was a priori not the case. The Church avoided every revolutionary step forward in 

terms of changing the existing civil and legal order, indicating that it accepts the actual legal 

norms as binding. On the other hand, the Church strived to encourage and show an 

evangelical ethos through the canons, as an autonomous regulatory system, through personal 

testimony of its members. A more meaningful understanding of the relationship between law 

and canon is essentially conditioned by the relations between the Empire and the Church, 

which is the subject of this article. 

 


