


Legal Theory of Auction

The widespread understanding of auction structure considers auction as consisting 
of three contracts: contract between the seller and the auctioneer, contract between 
the auctioneer and the buyer and the sale contract between the seller and the buyer. 
The book challenges this concept, arguing that the traditional tripartite concept of 
auction is too narrow and does not correspond to the actual structure of auction 
relations.

Demonstrating that an auction structure consists of a plethora of legal 
relationships, including noncontractual relations, this book explores the legal 
concept of auction sale and the structure of accompanying relations. The book 
provides a historical overview of auctions and different auction models. Following 
a brief introduction to the economic theory, auction models are examined against 
the following legal criteria: price formation, publicity, parties’ autonomy, legal 
form and applied technology to find a legal concept and nature of auction. The 
book explores the legal position of key auction figures and auction objects to 
identify the categories of legal relations that appear at auction. It explores the 
legal nature of the main contract, as well as the relations between the consignor 
and the auctioneer, the auctioneer and the bidders, the bidders themselves, the 
consignor and the bidders. The book covers relations arising from droit de suite, 
financial and bidding agreements to provide a comprehensive overview of lesser-
known legal relations that commonly arise in auction practice.

Kristijan Poljanec is a postdoctoral researcher in law at the University of Zagreb, 
Croatia.
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I discovered art and cultural heritage law during the last year of my graduate 
studies. Since then, I have been in love with this fascinating legal area, which per-
fectly combines my passions for history, art and law. This fascination culminated 
in a doctoral thesis titled ‘Formation of sale contract by auction’. This book is a 
continuation of my doctoral research. Whereas the thesis focused on the areas 
covered herein in Chapters 1 to 3, this book has added three important but under-
researched topics: the artist’s resale royalty right, the auction guarantees and the 
price-influencing tactics at auction.

What inspired me to write this book was the knowledge of the apparent lack of 
comprehensive legal studies of auction sales in English language, especially com-
parative studies of the law of auction sale. I hope the book will successfully fill 
this gap and bring home to its readers a comprehensive and comparative overview 
of some of the most interesting aspects of auction sale. I also hope this book will 
foster studying and teaching of auction law in universities across the world. Of 
course, comments, suggestions and critiques that could make this book an even 
better piece of academic work are welcomed.

Writing this book was challenging for many reasons. Most books on auc-
tion sales law cover auction sale in German law, whereas this topic is far less 
researched in other jurisdictions covered in the book. This required a great deal of 
independent research to familiarise with different statutes and cases dealing with 
auction sales in other jurisdictions concerned in this book.

Furthermore, ‘auction law’ is not a single body of law. It is a patchwork of 
usually a few auction provisions and fragments of different branches of law, most 
notably the law of sales and the law of agency. The unsystematic and fragmentary 
character of ‘auction law’ made it difficult to identify, analyze, select and systema-
tise the sources which were relevant for this book, as well as to fit them into the 
context of auction.

Also, the auction provisions lack a definition of auction, while the auction may 
appear in different formats. This made the conceptualisation of the auction in a 
legal sense quite demanding and required a great deal of interpretative creativity 
to come up with a solution.

Lastly, many phenomena in the auction world are (still) not regulated by law 
or at least interpreted in case law, making it difficult to give any authoritative 

Preface



Preface xv

conclusions thereon. However, I hope I have managed to provide the readers with 
comprehensive, readable and accurate insight into this complex legal field.

Throughout all these years, I received support from my family, friends and col-
leagues. I wish to thank my parents, Silva and Zvonko, and my sister Ivna for their 
love, support and understanding. I am also grateful to Professor Hana Horak for 
her support and patience during the preparation of this book.

Particular thanks goes to the research institutes that I visited during my doctoral 
and postdoctoral research: the Cegla Center for Interdisciplinary Research of the 
Law at Buchmann Law Faculty in Tel Aviv, the Europa-Institut Saarbrücken and 
the Max Planck Institute for Comparative and International Private Law in Ham-
burg. I wish to thank Professor Assaf Likhovski at Tel Aviv University, Mr Filip 
Matković at Europa-Institut and Mrs Elke Halsen-Raffel at Max Planck Institute 
for their hospitality and help.

I wish to thank my editor, Mrs Siobhan Poole, and her editorial team at Rout-
ledge for recognizing the importance of this book, and for their kindness, patience, 
editorial and technical assistance with the manuscript. Working with them on this 
book has been a valuable experience for me.

If it were not for this book, I would not meet four wonderful people whom 
I am proud to call my friends. We met in summer 2021 at Max Planck Institute 
in Hamburg and spent two unforgettable months together despite the difficult cir-
cumstances caused by the COVID-19 pandemic. Our lunches and coffees at Max 
Cafe, our Sylt adventure and canoeing at the Alster, as well as occasional evening 
drinks at Pony Bar, remain some of my best memories of the time spent over the 
pages of this book. Alex, Caterina, Damla and Moritz, thank you.

During my research stay in Hamburg, I lost my beloved Ron, the most charm-
ing golden retriever that ever lived. He followed me faithfully during the last 
twelve years and had been a great source of strength and love in many difficult 
times. Unfortunately, he did not live long enough to see this book coming out 
of the print. And to celebrate it with a long walk. To you, my dear companion, 
I dedicate this book.

Zagreb
February 2022
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Price-determination methods
In principle, there are three main approaches to the determination of the sale price.

Under the ‘take-it-or-leave-it’ approach, the supplier fixes the price in advance 
of the sale, leaving the buyer with no opportunity to discuss the price. This is typi-
cal for consumer contracts. On the other hand, under the ‘private-treaty’ approach, 
prices are the result of bargaining taking place between the potential seller and 
the buyer. This is typical for commercial contracts and contracts between private 
individuals.1 However, fixed pricing and private-treaty pricing will not always 
yield best results.

In some cases, the supplier is not able to fix the price, since there are no objec-
tive parameters to value the object at the time of the contract formation – e.g. it 
is difficult to precise the value of coal in a recently discovered mine, an airport 
slot or Picasso’s painting. Unlike consumption commodities, such objects do not 
have a standardised value seen as the function of the costs of material and labour 
force. Their market value is influenced either by yet-to-be-determined quantity 
and quality (coal), by location and volume of traffic (slots) or by rather-fluid cri-
teria like the object’s age, authorship, rarity, provenance, craftsmanship, prestige 
and affection (art and antiquities).

Beside the peculiarity of the object, another problem the sellers might face 
is that the market for precious sources or objects is scattered, with many poten-
tial buyers located all over the world. Confining the bargaining over the price 
to a single buyer or a few of them would mean closing the doors to a global 
competition.

Therefore, when the price of a good or service cannot be determined in a tra-
ditional way, the economically reasonable solution is to let the potential buyers 
decide on their own how much they praise the good or service. Thereby, ‘the value 
of all things contracted for is measured by the appetite of the contractors, and 
therefore the just value is that which they be contented to give’.2 The buyer-made 
price-determination method enabling this revelation is called an auction sale (Ver-
steigerung; vente aux enchères).3

Introduction
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2 Introduction

Brief note on the auction history
People have been using auctions for thousands of years. Auction dates back to 
the ancient civilisations of Babylon, Greece, China and Rome, where it was 
used for marketing precious artefacts, collecting taxes, selling slaves, cashing 
the war booty and organizing bride contests. A highly developed auction format 
was Roman private auction (auctio). As the name indicates, this used to be an 
ascending competitive bidding.4 It started with a public call (proscriptio)5 which 
contained terms and conditions of the sale.6 The call was considered an invitation 
to negotiate (invitatio ad offerendum).7 It was followed by a public bidding (lici-
tatio). The offerors were bound by their offers until someone else offered a better 
price, or until the time lapsed for the auctioneer (praeco) to accept the final bid.8 
The final step was a knock-down of the good (addictio) to the highest bidder.9

During the Middle Ages, trade in valuable commodities rose and auctions 
(re)gained popularity. France and England introduced taxes on auction sales and 
made the auctioneers responsible for collection thereof.10 Auction was also pre-
sent in German and Italian states.11 It dominantly served for selling seized goods.12 
Following the reception of Roman law in German states, it also became a popular 
form of voluntary private sale.13

Auctioneering flourished in the eighteenth century in Holland and Britain. This 
was mainly due to the increased interest of Europeans in colonial goods and antiq-
uities.14 The world’s oldest auction houses – Sotheby’s, Christie’s, Phillips, Son & 
Neale and Dorotheum – were founded at that time.

Modern auctioneering dates back to the late-nineteenth-century Holland and 
Germany.15 At that time, the middlemen had a dominant position on the mar-
kets, forcing sellers to supply their goods through their distributing channels. The 
manufacturers wanted to strengthen their market position vis-à-vis powerful mid-
dlemen and distributors. By putting their products at public auctions, the suppliers 
managed to avoid the middlemen and establish a free market where goods and 
services were offered directly to the customers.16

In the twentieth century, auction became an important tool for marketing a vari-
ety of products: fish, art and antiquities, books, wool, cars, furs, mobile phones and 
radio spectrum licences, raw materials, natural resources, import quotas, locations 
for public buildings, airport slots, stocks, treasury bills, real estate, cattle, etc.

Nowadays, the emergence of the internet has contributed to democratisation 
and popularisation of the auction sale, as anyone with an internet connection can 
participate in what used to be a high-end secret marketplace for a narrow class of 
people.17

The rationale for this book
With the rise of the economic importance of auction in the twentieth century, auc-
tion has become the subject of intense economic research. Since the 1960s, eco-
nomic theory has been developing the economic concept of auction and various 
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auction models. This culminated in 2020 when the Nobel Prize in economics was 
jointly awarded to US economists Paul R. Milgrom and Robert B. Wilson for their 
improvements to auction theory and inventions of novel auction models.18

On the other hand, legal theory of auction remains under-researched by legal 
scholars. So far, no general legal theory of auction has been developed that would 
provide a comprehensive and comparative outlook on the legal concept of auc-
tion, auction models in law, legal differences between the auction and similar con-
tracting methods and the structure of legal relationships arising before, during and 
after the auction. This gap is primarily a consequence of the fact that almost the 
entire legal scholarship on auctions focuses on analysing national auction rules 
and institutions, with no pretension to develop the more general principles of 
auctions law.

In order to overcome this gap, this book develops a general legal theory of 
auctions which rests on a comparative research of auction laws. The aim thereof 
is to present common features of sales by auction which define the auction in a 
legal sense. It also aims to offer a comprehensive study of various contractual and 
extracontractual legal relationships that arise before, during and after the sale by 
auction.

The research focuses on the auction sales of goods as the most frequent type of 
contract being formed at auctions. Furthermore, the book focuses on private law 
aspects of auction, leaving the forced auctions aside. Also, the book is not con-
cerned exclusively with art auctions and specific questions related thereto. It tends 
to be as general as possible. However, art auctions are the most representative 
example of auction sales. Many legal institutions and problems related to auctions 
arise in the context of art auctions. Hence, the book will often refer to art auctions.

About the comparative legal method adopted in this book
This section explores the reasons behind the rather-poor interest in comparative 
auction law and explains the comparative method applied in this book.

Lack of comparative researches

Broadly speaking, comparative law is a discipline that examines similarities and 
dissimilarities between various legal systems.19 Comparative contract law, in par-
ticular, the sales law, lies at the heart of this discipline.20

Despite being part of sales law, auction sale so far has not been a subject of 
extensive comparative research. Most scholarly works in the area of auction law 
are concerned with national law and practice,21 especially with German law.22 
Notable exceptions, to the best of my knowledge, are Sophie Vigneron’s study 
on auction sales in English and French law,23 Anne Laure Bandle’s study on the 
sale of misattributed art and antiques at auction in Swiss, English and US law24 
and Alla Belakouzova’s study of (internet) auction sales in German, English, Rus-
sian and Belarussian law. Beside the three authors, Joëlle Becker compares the 
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Anglo-American doctrine of undisclosed principal and the continental doctrine of 
representation in her study on auction sale in Swiss private law.25

Unfortunately, literature is silent on the reasons for poor interest in compara-
tive auction law – term used herein to denote study of similarities and differences 
between rules and institutions governing the sale of goods by auction. This book 
argues that the absence of auction from comparative law could be the result of 
the presumption of the local character of auction sale, dominantly self-regulatory 
origin of auction rules and the fragmentation of auction law.

Local character of auction sales

In the second half of the twentieth century, auction sale was perceived as a trans-
action of local character, i.e. a transaction that gathers local audiences and is 
deeply rooted within specific legal rules (especially rules on agency) and customs 
of the place where the auction takes place. As a ‘local thing’, it was argued, auc-
tion should be regulated by local laws.26 Therefore, the auction sale was left out of 
the uniform sale rules like CISG27 and remained governed by the law of the place 
where the sale took place as the law of the ‘closest connection’ (lex loci acti).28

Since comparative sales law is primarily concerned with practical problems of 
cross-border commercial transactions, local transactions like auction sales were 
left out of the comparative research. However, with the rise of international art 
auctions in the last couple of decades, and in particular, with the rise of inter-
net auctions such as eBay in the late 1990s, auctions stopped being treated as 
local transactions. They became an important instrument for transnational flow 
of goods.29 The practical problems that started to arise from international auction 
sales prompted the need for comparative research into auction laws of major auc-
tion markets.

For instance, the frequent art sales taking place between sellers and buyers 
located in France and England, alongside the presence of UK auction houses in 
France resulting from the liberalisation of the French art market in 2001, urged 
the need for a comparative study of English and French auction rules. Vigneron’s 
study of the auction laws of England and France appeared in 2006, aiming at 
the harmonisation of the legal rules for cross-border art sales between those two 
markets.30

Furthermore, the international fine art market has witnessed a ‘boom’ during 
the last two decades. The proper attribution of artwork has become extremely 
important. This prompted the need for comparative research of the auction-
eer’s liability for misattribution of art. Bandle analyses current legal regimes for 
disputes arising out of sale of misattributed art at auction in major art auction 
hubs – Switzerland, England and the US – which take different views of the mat-
ter, affecting international art trade.31

Lastly, as a result of growth in the number of cross-border internet auction sales, 
legal scholarship has recognised the need for a comparative examination of the 
nature of internet auction and the European approach regarding the consumer’s 
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right to cancel a contract formed at such auction. In order to find the answers to 
these questions, in 2015 Belakouzova conducted a comparative research into the 
laws of Germany, England, Russia and Belarus,32 thereby broadening the scope of 
comparative research to legal systems of former socialist countries.

Self-regulatory character of auction rules

The auctions law has been primarily a self-regulatory body of rules and trade cus-
toms autonomously developed by the auctioneers, with little or no state interven-
tion. State laws cover a limited number of issues relevant for the analysis of the 
parties’ relationships.33 Moreover, at the time when major art markets of England, 
France, Switzerland, Germany and the US enacted their first auction laws, the 
auctioneers had already developed their own codes of conduct, customs and prac-
tises. With the enactment of statutory auction laws, self-regulatory solutions were 
transposed into state laws.

For instance, Tentler reports that, in order to better understand the legal 
nature of the call for bids at auction, the authors of the German Civil Code 
‘received clarifications from auctioneers from all over Germany . . . arguing 
that the auctioneer’s call for bids is not an expression of binding offer, but mere 
invitation to treat’.34 Likewise, the Draft German Civil Code mentioned that its 
proposed solutions were the result of ‘the common opinions and regular aims of 
the auction’, ‘harmonisation with the leading opinions expressed in science and 
practice’, as well as ‘opinions that had already gained value’ in earlier drafts of 
that law.35

The self-regulatory rules have influenced each other across various auction 
markets. For instance, the most prominent body of self-regulatory rules – the 
terms and conditions of major auction houses36 – take a similar approach to key 
legal issues in the leading markets of US, England and Switzerland.37

Traditional comparative law primarily focuses on similarities and differences 
arising out of statutory laws and the accompanying case law.38 Trade usages, soft 
laws or autonomous legal sources typical for auctions are significantly less rep-
resented in comparative studies. Hence, it seems that the ‘nonstate’ character of 
auction rules contributed to the exclusion of auction from traditional comparative 
research.

Fragmentary character of auction law

Auction law is a fragmentary and unsystematic body of law. It usually comes 
down to a few special provisions on the formation of contract by auction39 and 
prohibition of unfair and collusive behaviour, leaving other aspects of auction 
sale to general obligations law, sales law, tort law, agency law and competition 
law. Therefore, it is hard to speak of ‘auction law’ as a comprehensive body of 
law. It is more ‘a collection of fragments of various branches of law . . . although 
no small part of it is a subdivision of the law of contract’.40 This fragmentation 
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makes it difficult for scholars to get a full understanding of the auction and the 
related legal relationships in one legal system, let alone in several different legal 
systems.

The comparative method

The comparative method consists of two steps. In the first step, comparative law-
yers describe the object of their research, i.e. the rules and institutions of a foreign 
legal system. The aim thereof is to understand the object concerned. Following 
the description, they engage into systematisation and comparison of the similari-
ties and differences between legal rules or institutions concerned.41 This compari-
son may take four different approaches.

Basic approach consists in a general study of similarities and differences of 
legal rules and institutions of contract law.42 The three other approaches are more 
specific. They either look into similarities between contract laws of different 
countries in order to find a ‘common core’ of contract law,43 investigate possibili-
ties for harmonisation of legal systems on the basis of the identified ‘common 
core’ of contract law44 or investigate influences of one country’s contract law on 
another legal system.45 Studies directed towards harmonisation or unification of 
national laws are particularly often in the law of sales.46

As regards comparative legal research cited in this book, the general approach 
is represented in Bandle’s study; Vigneron’s and Belakouzova’s studies follow all 
three purpose-specific approaches. Becker’s study investigates influences of the 
undisclosed principal doctrine on practice of Swiss auction houses and applicable 
conditions of sale.

Comparative studies are traditionally confined to the two most prominent 
Western legal families: the Anglo-American and civilian (continental) legal fam-
ily. Within the Anglo-American legal family, English and US (federal) laws are 
usually taken as the two leading legal systems. Within the civilian legal family, 
German, Swiss and French laws take the lead.47 This reflects the prevailing ‘Euro-
centric’ or ‘occidentalistic’ approach in comparative law. This is, however, under-
standable, considering the practical side thereof: wide availability of materials in 
widely accessible languages,48 and avoiding difficulties arising from conceptual 
differences between Western and other legal systems.

In the area of auction law, the Westernisation of comparative research has also 
a lot to do with the fact that major auction markets are located in countries like 
the US, UK, Switzerland, Germany and France. The rise of these countries as 
leading auction markets was followed by the enactment of auction laws, devel-
opment of case law and academic writings, making the analysis of these five 
jurisdictions worthwhile from a scientific point of view. Apart from that, those 
systems are conceptually different enough to make the comparative research 
worthwhile.49

The four comparative studies mentioned above follow the traditional pattern, 
with the exception of Belakouzova, as she broadens the research into laws of 
former USSR countries.
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As regards the comparative method applied in this book, the book examines 
the legal rules and institutions of all five prominent auction markets: German, 
Swiss, French, English and US. In this aspect, it advances the current compara-
tive research. Those countries have been chosen because they are major auction 
hubs. They have developed special rules on auction sales and auctioneering. They 
belong to the two major but different legal traditions, which makes them suitable 
for the comparative research this book intends to pursue.

Following a description of the legal rules and institution concerned, the nar-
rative turns to the formulation and analysis of described similarities and differ-
ences between legal systems concerned. The research is primarily concerned with 
addressing similarities between auction rules in those countries that can be con-
sidered the ‘common core’ of the law of auction sale.

The objectives of the comparison

The objectives of the comparative analysis can be divided into five groups.
First objective of the comparison can be the unification or harmonisation of 

legal rules or institutions within various legal systems.50 Finding similarities 
between analysed legal systems serves to establish a common, minimum level 
of protection for parties taking part in cross-border transactions. This objective is 
expressly addressed in Vigneron’s work. Furthermore, this objective is addressed 
in the EU harmonisation project known as The Principles, Definitions and Model 
Rules of European Private Law.51 Comparative notes annexed to the full edition 
of the project briefly analysed the auction across EU member states, recognised it 
as a specific ‘offer-acceptance model’ of contract formation and presented basic 
similarities and dissimilarities between various legal systems in the EU regarding 
auction52 in order to contribute to legal science, research and education.53

The second objective of the comparison can be fixing the problem arising out 
of a specific legal rule or institution. When a certain local rule or institution seems 
to cause problems, comparative lawyers turn to another legal system(s) in order to 
discover how the respective system solves the same problem.54 This objective is 
addressed in Vigneron’s, Bandle’s and Belakouzova’s studies.

The third objective of the comparison can be the successful application of for-
eign law. In order to apply a certain foreign law on a legal institution which is, 
however, not regulated by the applicable law or the law of the forum, courts, 
tribunals or parties to a legal relationship sometimes have to search for the origins 
of that institution to see which institution of the applicable law or which law of 
the forum it resembles most closely.55 This objective is not addressed in compara-
tive auction studies concerned. The reason for this is the circumstance that the 
law applicable to auctions is usually the lex loci acti, which is usually also the 
law of the court seized with the jurisdiction in cross-border disputes.56 Hence, in 
principle, the problem of application of foreign legal institutions before the local 
courts will not arise.

The fourth objective of the comparison can be to help parties with the choice 
of suitable law for their legal relationship. The comparative research serves to 
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provide future parties to a legal relationship with knowledge about the advan-
tages and disadvantages of legal systems concerned. On the basis of this knowl-
edge, the parties can opt for a ‘better law’, i.e. the law that suits their (economic, 
social or other) needs best.57 This objective is not a matter of concern for com-
parative lawyers. The auction sale contract is traditionally attached to the lex loci 
acti, as the law of the closest connection and parties do not consider opting for 
another law.

The fifth objective of the comparative research can be understanding the 
legal systems concerned and improving knowledge thereof. This approach is 
not primarily concerned with the practical application of law.58 Understanding 
the legal systems of Germany, Switzerland, France, England and US, i.e. dis-
covering and explaining the rationales underlying differences and similarities 
in national legal solutions, has been the objective of all comparative studies 
concerned. This is also the key objective of the comparison employed in this 
book.

Contents of this book and the problems covered
Many theoretical issues remain open concerning auction. The book will try to 
cover six key theoretical problems in six thematic chapters.

Defining the legal concept of auction

Defining auctions in a legal sense is a challenging task due to several reasons. 
Firstly, auctions are a rather under-regulated area of private law, with no or little 
auction provisions. Most solutions relevant for auctions should be looked for in 
general contract law, general sales law, brokerage law and agency law. Secondly, 
even if there are some auction provisions, they do not contain any legal definition 
of auction.59 Thirdly, a variety of auction models make it difficult to grasp the 
general concept and nature of auction.

The first chapter tries to develop a comparative legal concept of auction. Fol-
lowing a brief outline of the economic concept of auction in the first section, it 
turns to the legal analysis of auction in the second section. It seeks to define simi-
larities between ascending (English) and descending (Dutch) auctions in order to 
establish the general legal concept of auction. It argues that the legal concept of 
auction is narrower than the economic concept of auction and covers only those 
buyer-made price-determination schemes that are based on a public, overt and 
successive bidding run by a neutral third person (the auctioneer). The third sec-
tion compares the established legal concept of auction to similar bidding methods 
which are sometimes confused with auctions: the games of chance, public pro-
curement, stock (commodities) exchange and public offers of a reward. It aims to 
find out how these bidding methods differ from auction. It argues that those meth-
ods should not be confused with auction since they lack the genuine competitive 
bidding essential for the legal concept of auction.
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Defining the structure of auction relationships

The second chapter offers a comparative survey of legal relationships at an auc-
tion. The focus is on legal relationships at English auctions, while legal rela-
tionships at Dutch auctions are covered insofar as they depart from the English 
auction. Key auction participants are outlined in the first section. The second sec-
tion covers objects that can be sold at auctions. The third section examines the 
structure of auction relationships. There is a great deal of debate over the number 
and legal nature of relationships at an auction. This is mostly a result of specific 
capacities in which the auctioneer can intervene in the bidding process. This chap-
ter aims to identify the basic legal relationships at an auction, define their legal 
nature and systematise basic rights and duties of the parties thereof. This chapter 
argues that a typical auction sale consists of at least four basic legal relationships: 
the consignment agreement between the seller/consignor and the auctioneer, the 
contract between the auctioneer and the bidders, the agreement between the bid-
ders and lastly, the sale contract. The fourth section covers peculiarities of the 
legal relationships at a Dutch auction.

Defining the legal concept of internet auction

The third chapter explores internet auctions. There is a great deal of debate over the 
legal nature of internet auctions. This is due to the absence of a traditional auction-
eer and traditional knock-down. First section covers the legal concept of internet 
auction. It distinguishes internet auctions from other online sales, discusses basic 
models of internet auctions and outlines differences between internet and physical 
auction. It aims to clarify whether internet auction is an auction in a legal sense. 
It argues that the prevailing view that internet auction is not an auction holds true 
regarding user-to-customer (intermediary) platforms but not regarding auctioneer-to-
customer (agent) platforms. The second section refers to disadvantages of internet 
auction arising from digitalisation and delocalisation of internet auction. The third 
section covers legal relationships at internet auctions. It aims to clarify the legal 
nature of user agreements and the formation of the contract for sale. It argues that 
user agreements combine elements of brokerage and services agreements. It also 
argues that the automatic closure of the auction is constitutive for contract formation.

Filling the gaps in the EU resale right regime

The fourth chapter deals with the application of the EU Resale Right Directive 
to auctions. The first section explores the origins of the resale right. The second 
section gives the civil- and common-law perspective on the resale right. The third 
section covers the EU Resale Right Directive. Following a brief note on the direc-
tive’s history, it explores the scope of the application thereof. It explores how the 
directive is to be interpreted and applied to auctions. It aims to fill some gaps in 
the wording of the directive that can affect its application at auctions. Firstly, it 
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considers under what conditions this regime applies to online auctions. It is argued 
that the EU resale right applies to online sales if at least the seller or buyer is an art 
market professional. Secondly, it problematises ‘shared liability’ of the auctioneer 
and the seller for the royalty payment. It is argued that the ‘shared’ liability can 
cover joint and several liability, joint but not several liability and supplementary 
liability of the auctioneer. It also suggests how to circumvent the strictness of the 
liability regime adopted by the member state to the benefit of the seller. Thirdly, it 
considers who can be the final bearer of the royalty. It is argued that ‘passing-on’ 
clauses are valid unless they affect the statutory legal relationship between the 
artist and the debtor and are used to secretly pass on the buyer costs other than 
royalty. Lastly, this chapter discusses the deductibility of auctioneer’s fees from 
the basis for royalty calculation. It is argued that the directive allows the seller to 
deduct taxes whereas auctioneer’s fees remain part of the calculation basis.

Defining the legal nature of auction guarantees and the influence 
thereof on the position of the auctioneer

The fifth chapter covers the three basic models of auction guarantees: in-house 
auction guarantee, third-party guarantee and stand-by auction guarantee (irrevo-
cable bid). The first section analyses the basic models and defines the perplex-
ing legal nature thereof. It argues that auction guarantee is a combination of sale 
under a deferring condition and the financial insurance contract. There is a great 
deal of debate over the influence that auction guarantees have on the auctioneer’s 
fiduciary position towards the consignor. It argues that auction guarantee is a sup-
plementary arrangement to the consignment agreement and does not affect the 
auctioneer’s fiduciary position. The second section aims to define the reasons for 
the absence of auction guarantees from continental auctions. It argues that the 
lack of auction guarantees results from the structure of the European art market 
and unfavourable legal environment. There is also a great deal of debate over the 
negative impact of auction guarantees on the integrity of the art market, most 
notably, on the price levels and sound competition. The third section discusses it 
and aims to show the advantages and disadvantages of the auction guarantees and 
find out possible means of reform thereof. It argues that the disadvantages of the 
auction guarantees can be solved by switching to collective art funding schemes 
like crowdfunding.

Finding a demarcation line between licit and illicit price-influencing 
tactics at auction

The last, sixth chapter covers price-influencing tactics at auction. It discusses 
the civil-law and competition-law implications thereof. Such tactics, in 
principle, distort the competition. However, it is not always clear whether and, 
if so, under which conditions these tactics are illicit. The aim of this chapter is 
to find the demarcation line between licit and illicit price-influencing tactics. 
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The first section covers fictitious bidding by or on behalf of the seller (sham 
bidding). The second section covers agreements on the abstention from bidding. 
It covers bid-rigging for the account of a single bidder (pacta de non licitando), 
bid-rigging for the account of several bidders (auction rings) and bona fide 
partnerships for the joint account of the bidders’ consortium. It is argued that 
price-enhancing tactics should be allowed with respect to the sale with reserve 
until the bidding reaches the reserve, if the existence of the reserve and the 
seller’s right to bid were disclosed to the bidders before the sale. It is also argued 
that bona fide partnerships should be allowed, since pooling financial assets into 
a single bidding consortium strengthens the overall financial capacities of the 
bidders to the benefit of the seller.

Based on the foregoing chapters, the conclusion summarises the key findings of 
the research and provides answers to key theoretical issues covered in the book. 
It outlines the auction’s basic legal features compared to the economic concept of 
auction. It presents the basic auction relationships and the legal nature thereof. It 
explains under what conditions internet auction is to be considered an auction in 
a legal sense and outlines the basic auction relationships thereat. It suggests how 
the uncertainties regarding the interpretation and application of the Resale Right 
Directive (RRD) to auctions should be resolved. It clarifies the legal nature of auc-
tion guarantees and suggests solutions for solving controversies related thereto. 
Lastly, it outlines the conditions for lawful use of price-influencing tactics at auc-
tion both at the sellers’ and the bidders’ side.
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