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1. INTRODUCTION 

 

The year 2013 was a mixed blessing for Croatia: on the one hand, the country had finally joined the 

European Union (on July 1); on the other, it experienced its first citizen-initiated, populist referendum (on 

December 1). This referendum defined marriage in heteronormative terms and introduced a resurgence of 

socially conservative activities opposing sexual and reproductive rights (Petričušić, Čehulić, Čepo, 2017: 

71). Acting preemptively against what the anti-gender right presented as a demographic and moral danger 

of equalizing access to marriage, the initiators (a citizens’ association closely tied to the Catholic Church) 

used human rights discourse to legitimize their claims by references to majoritarian democracy and their 

freedom of religion and freedom of speech (Vučković Juroš, 2020:16 et seq). However, the referendum 

initiators’ desire for gatekeeping basic equality was stifled by a hardly impressed Constitutional Court. 

While it did not block the (in our opinion, unconstitutional) 2013 referendum, its November 

“Communication” set a foundational stone for the ensuing rapid evolution of LGBTIQA+ rights in 

Croatia: “[The referendum on the definition of marriage] must not have any impact on the further 

development of the legal framework” of same-sex relationships, “in accordance with the constitutional 

demand that everyone in the Republic of Croatia has…their personal and family life and human dignity 

[respected]”.1 Shortly after the referendum Croatia instituted both formal and informal life-partnerships of 

same-sex couples, emulating hetero-marriage in all substantive (and some important formal) aspects.2 The 

illiberal civil society’s strategy to legitimize itself by tapping into the “will of the people” did not, 

therefore, stop the Constitutional Court from protecting the avenues of evolving human rights protection. 

 
1 Constitutional Court of the Republic of Croatia, Communication anent the popularly initiated constitutional 

referendum on the definition of marriage, no. SuS-1/2013, 14 November 2013. 
2 Same-sex Life Partnerships Act, Official Gazette nos. 92/14 and 98/19 (furthermore: the LPA). 



It also did not stop the Court from directly mediating this newly-sensitized societal conflict and affirming 

LGBTIQA+ couples’ right to equality: in 2020, its seminal Foster Care decision protected same-sex 

partners’ right of access to fostering.3 Going forward, the Foster Care decision could serve as a 

“steppingstone” toward LGBTIQA+ parents’ right to equality in access to adoption as well (Hrabar, 

2021:23). Namely, while fostering is defined as a “service”, it is substantively comparable to adoption in 

“all [practical] aspects of [the child’s] life and in the formation of mutual emotional connections” (ibid., 

21).  

 

In this paper we will attempt to showcase the development of LGBTIQA+ citizens’ rights to equal access 

to foster-care and adoption after the 2014 adoption of the LPA, as interpreted in the light of the Croatian 

antidiscrimination code. As a quintessential issue of equality, prohibition of discrimination on the basis of 

suspect grounds such as sexual orientation and family status is expressly stipulated in the 2009 Croatian 

Act on Combating Discrimination4, in implementation of the relevant EU directives as well as the 

Constitution’s Articles 35 and 14.6 A synthetic reading of this code and the ECHR (a “corrective” of, and 

inspiration for constitutional hermeneutics in Croatia, as a quasi–constitutional source of law) will 

hopefully (continue to) govern contestations of the supra mentioned “battlefields” of homoparentality in 

Croatia. The denial of equality in these areas is often formulated as based on the ACD’s exceptions to the 

prohibition of discrimination: the “genuine occupational requirement” concession is particularly relevant 

to life-partners’ access to fostering, while the negation of their access to adoption centers on a particular 

interpretation of ACD’s exemption of discrimination in the area of family law whenever this furthers the 

wellbeing of children and/or protects marriage. With regards to the latter, we will carefully analyze the 

2021 case-law of the Zagreb Administrative Court and its groundbreaking decision protecting life 

partners’ rights to become adoptive parents. We will also offer arguments in favor of this decision’s 

confirmation in current proceedings before the High Administrative Court. For the sake of exhaustiveness 

and doctrinal clarity, in addition to the disclosed two exceptions to the prohibition of discrimination we 

 
3 Constitutional Court of the Republic of Croatia, joined cases nos. U-I-144/2019, U-I-507/2019, U-I-637/2019, U-I-

858/2019, U-I-873/2019, U-I-933/2019, U-I-952/2019 and U-I-1107/2019, 29 January 2020 (furthermore: the 

Foster Care decision). Side note: the „U-I“ prefix of the cases signals that these are popular-initiative requests for 

constitutional review of a statute (abstract constitutionality control). 
4 Act on Combating Discrimination, Official Gazette nos. 85/08 and 112/12 (furthermore: the ACD). The first to 

expressly prohibit discrimination on the basis of sexual orientation was Art. 21 of the Act on Same-Sex Unions 

(Official Gazette no. 116/2003), followed by the Gender Equality Act (Official Gazette nos. 82/08 and 69/2017). 
5 Article 3 of the Constitution of the Republic of Croatia defines equality as one of the eleven highest values of the 

constitutional order which guide constitutional interpretation. The Constitution was published in the Official Gazette 

nos. 56/90, 135/97, 8/98, 113/2000, 124/2000, 28/2001, 41/2001, 76/2010 and 5/2014 (furthermore: the 

Constitution). 
6 Article 14 of the Constitution guarantees equality before the law and prohibits discrimination based on an 

inexhaustive list of suspect grounds. This catalogue is further developed and extensively supplemented by the ACD. 



will also add a third among the ACD’s total of ten7: a genuine occupational requirement justified by the 

employer’s religious ethos. As a result of erroneous application of substantive law this exception has also 

been used in negation of LGBTIQA+ couples’ basic dignity, effectively protecting hate speech directed 

against them. Given the potential of such speech to promote subordinate citizenship and de-sensitize the 

general population, we feel that it is most important to explain the lack of a substantive basis for the 

protection of utterances which cause grave dignitary harm to a vulnerable minority. 

 

2. A GENUINE OCCUPATIONAL REQUIREMENT: LGBTIQA+ PERSONS AS FOSTER 

PARENTS 

 

For the past decade, family law has been undergoing a long overdue reconceptualization across Europe. 

Following sociological change, it has increasingly promoted protection of rights for persons living in new 

(legally speaking) forms of unions by equating them with “families” (Korać Graovac, 2015:810). Being a 

living, thriving organism, the European Convention on Human Rights was among the instruments which 

responded to the Zeitgeist and its inexorable march towards an ever greater protection of human dignity, 

allowing the European Court of Human Rights to expand its definition of the right to family life under 

Art. 8 of the Convention and protect the rights of LGBTIQA+ individuals. As we will show infra, this 

directly influenced constitutional interpretation in jurisdictions such as Croatia where the ECHR enjoys 

quasi-constitutional status, by allowing the courts to engage in an expansive reading of the 

antidiscrimination code and the LPA. 

 

Since the LPA’s adoption in 2014, the Croatian legal framework has been closing the gap regarding the 

last remaining Bastille of heteronormativity – the reservation of joint adoption for different-sex couples. It 

has done so in a piecemeal way, through partial reforms and new institutes which individually eroded 

various facets of the usual objections to equal parenthood. In addition to the introduction of marriage-like 

life partnership, the LPA also established a partial framework for the life partners’ assumption of joint 

parental responsibilities. The increased protection of the rights and interests of children in rainbow 

families thus allowed their members to formalize their mutual bonds in a legally recognized and impactful 

way. Extending the legislative solutions which were already in place for different-sex married couples to 

life partners, the LPA enabled a continuation of the bond between the child and their parent-figure (the 

partner who is not their biological/adoptive parent), regardless of the partnership’s dissolution. I.e., both 

the child and the biological/adoptive parent’s ex life partner retain the right to continue their personal 

 
7 The ten exceptions to the prohibition of discrimination are enumerated in ACD's Art. 9. par. 2. 



relationship (Art. 42 LPA, replicating Family Code8 Art. 120). Interestingly, the Family Code (applied to 

different-sex couples) is in this sense less favorable to the ex parent-figure than Art. 42 of the LPA 

(applied to same-sex couples), because it only requires judicial enforcement of the right to a continued 

rapport when the ex-partner had lived with the child for a “longer period of time”, taken care of them 

during that time, and (rather than “or”, as in Art. 42. par. 2 LPA) had developed an emotional connection 

with them. Even though this provision could prima faciae appear discriminatory to different-sex ex-

partners (Korać Graovac, 2021:348-349), we argue that it is driven by an acknowledgement of social 

realities which are oftentimes prohibitive of open living in same-sex partnerships (especially in post-

transitional, conservative societies). We believe that an awareness of this reality underlines the ECtHR’s 

recognition that non-cohabiting same-sex couples also need to be protected by ECHR’s Article 8 right to 

protection of family life (Schalk and Kopf, §94).9 Of course, the decision in that case extended an already-

existing Austrian legal framework for different-sex extramarital partners to their same-sex paragons. But, 

it also recognized that the decision to live separately often comes involuntary to same-sex couples and 

that it is externally driven by “professional or societal reasons” (paras. 8 and 73).10 In the sense that both 

the Family Code and LPA employ the overarching principle of protecting “the best interests of the 

child”11 as a decisive factor in these situations, and since the LPA explicitly refers to a subsidiary 

application of the Family Code’s provisions on personal relations between the child and their 

parents/other persons, there is no doubt that this apparent discrepancy between the two acts should not 

produce asymmetrical (discriminatory) results. This is especially clear after the Constitutional Court’s 

Foster Care decision which reminded all public bodies of their duty to directly apply the fundamental 

constitutional values when interpreting positive law (see infra).  

 

In addition to the child’s personal right to a direct relationship with a parent-figure even after the 

dissolution of the life partnership, the LPA went even further in its rapprochement to the Family Code 

and instituted a framework for a partner’s assumption of parental responsibilities in the form of “parental 

care” and “partnership care”. The preconditions for their institution vary (cf. Arts. 40 and 45 LPA), but 

for the purpose of this article it is most interesting to note that parental care may be entrusted to a life 

partner in the biological/adoptive parent’s stead, following a court decision (Art. 40. par. 1 LPA) or in 

addition to the biological/adoptive parent(s) (Art. 40. par. 2 LPA). In this regard, Korać Graovac 

(2021:349-350) points out that the Family Code, as lex specialis and lex posterior, allows for parental 

 
8 Family Code, Official Gazette nos. 103/15 and 98/19. 
9 Schalk and Kopf v. Austria, app. no. 301414-04, 24 June 2010. 
10 Vallianatos and Mylonas v. Greece, apps. nos. 29381/09 and 32684/09, 7 November 2013. 
11 United Nations Convention on the Rights of the Child, w.e.f. 2 September 1990, Official Gazette – International 

Agreements no. 12/1993.  



care to be entrusted solely to a child’s “parents”. This apparent incongruity, however, does not implicitly 

revoke the relevant parts of the LPA. On the contrary, the interpretive principle of harmonious 

construction obliges us to conclude that a life partner is, by virtue of acquiring parental responsibilities 

through parental/partnership care, de facto filling a parental role. The until-now heteronormatively 

constructed family law concerned with traceable lineage (for the sake of an unhindered intergenerational 

transfer of property) and gender-role based parenthood is therefore supplemented by the LPA, in an 

approximation of the legal parent-child bond. This bond recognizes the time-honored truth that “family” 

is much more than a product of biological reproduction and that a “parent” is a state of being – of 

sacrifice and of a self-effacing, forsaking-all-else duty to protect, care and love.  

 

The institute of partnership care is particularly “similar to adoption” (Korać Graovac, 2021:350), even if 

it (regrettably) wasn’t called such “for political reasons” (ibid., 351). In legal transactions, the “partner 

caretaker” assumes the legal position of a full-fledged parent (i.e. all rights and obligations stemming 

from parental care), with the child as an equal heir alongside the caretaker’s biological or adopted 

children. It could be objected, at this point, that this is not a significant steppingstone in the development 

of Croatian family-law framework. After all, single-parent adoption regardless of the prospective parent’s 

sexual orientation is legal and possible at least on paper. However, one must bear in mind that the 

precepts of partnership care are much more complex than those of an ordinary adoption. They represent 

the organic continuation of an already-established fact of family life and of the caretaker’s substantively 

realized parenthood, within the framework of an LGBTIQA+ family. Maintaining the choice to name the 

same rose differently depending on the reproductive organs of the persons involved, the legislator 

continued the practice of bi-naming materially identical legal institutes instituted by the 2013 marriage 

referendum. It thus allowed (even if only “exceptionally” – Art. 45. par. 2 LPA) for partner care to be 

entrusted to one life-partner while the other is still alive if the other parent is unknown or his parental 

rights have been terminated due to child abuse. Following the Shakespearean analogy, this institute 

“smells as sweet” as legal adoption, and indeed is the legal route of choice for many life partners with 

children born through medically-assisted reproduction (MAR).12 First such case dates to 13 July 2015 and 

the successful litigation by two Croatian mothers regarding their MAR-begotten child.13 The Croatian 

MAR Act14 enables access to IVF to single mothers only when they suffer from a previously diagnosed 

medical (not social) infertility (Art. 10. par. 2), if other forms of treatments do not offer any chance of 

 
12 Life Partnership Bill, VII-1077-2013 debated at the 12th session of the 7th Sabor (Croatian Parliament) on 27-28 

February 2014; p. 5. 
13 VoxFeminae, Dodijeljena prva partnerska skrb, 13 July 2015 
14 Act on the Medically Assisted Reproduction, Official Gazette no. 86/2012. 



success (Art. 10. par. 6). However, the Croatian LGBTIQA+ couples avail themselves of the more liberal 

framework in other states such as Spain, Slovakia, North Macedonia or the Czech Republic. 

 

However, while having explicitly established that a partner can assume parental responsibilities for a 

child fathered/born/adopted by their LPA spouse, the new 2014 framework also presented public bodies 

with a substantial challenge – one of its harmonious interpretation with the rest of the Croatian 

constitutional order. Namely, the administrative bodies and courts found themselves tasked with 

navigating the LPA’s intersection with the ACD and the Constitution, including the quasi-constitutional 

case-law of the ECtHR and the Court of Justice of the European Union. The reconciliation of these acts 

posed a challenge due to the fact that the Croatian legislator had left major pieces of legislation which 

directly impact the life of LGBTIQA+ partners mutually unharmonized, creating lacunae - legal voids. 

Without being amended to explicitly include the new and highly relevant form of familial life (life 

partnership), they effectively began to appear to exclude them from their remit. This prima faciae 

unconstitutional outcome required the Constitutional Court’s intervention, which had to answer whether 

public bodies were authorized to fill these lacunae themselves and if so, how. The Constitutional Court 

was assized of this question in 2019, when seven private citizens’ proposals and a request by the MPs (33 

out of the total 151 MPs) initiated the constitutional review of the 2018 Foster Care Act.15 The applicants 

pointed out that omission of life partners from the FCA’s definition of a foster family constituted direct 

discrimination on the basis of sexual orientation. Indeed, such oversight by the FCA caused a number of 

life partners’ foster care applications to be rejected (Čepo, Kovačević and Lučić, 2020:1286) by the social 

work centers. Claiming lack of textual support, they refused to carry out assessments of the interested life 

partners’ fitness to become foster parents.  

 

In Croatia, perception of the Constitution as directly applicable has not yet taken firm root (Smerdel, 

2021:65). Regarding the issue of legal voids, Croatian constitutional law assesses them through their 

nexus with rule of law. As an axiomatic constitutional principle and one of the eleven highest values of 

the constitutional order (Art. 3 of the Constitution), it abhors arbitrariness and requires predictable 

outcomes that respect legitimate expectations. As such, it demands that the Constitutional Court strikes 

down a provision containing a legal void which discriminates against a group of citizens (Sokol, 

2001:1163). But barring such a discriminatory effect, voiding an act due to the existence of a void would 

violate the line between legislative and judicial power (Sokol, 2000:22).16 The question is therefore: how 

 
15 Official Gazette no. 115/18, w.e.f. 1 January 2019 (furthermore: the FCA). 
16 A stance confirmed by Constitutional Court decisions U-I-2826/2014 (6 December 2016), U-I-286/2012 (13 

March 2018) and U-I-1452/2014 (18 December 2018). 



do we resolve a situation where the discriminatory intent is implicit in the parliament’s refusal to define 

addressees of a law symmetrically and comprehensively, but where none of its provisions are 

unconstitutional per se? And furthermore, is it relevant that this problem is readily diffused by 

teleological and systemic interpretation?  

For the Constitutional Court, the tiebreaking factor seems to be whether a deliberate lacuna generates “a 

serious systemic and structural disturbance within the constitutional order” (Foster Care, §19). The fact 

that such an omission “cannot be considered a pure legislative oversight” but a “legal-political 

approach…which the legislator has consciously chosen” (ibid.) does not seem to be relevant in this 

regard. Even while the Constitutional Court expressly admonishes the Parliament for “staying silent” on 

the status of life partners as potential foster parents and for producing “generally discriminatory effects”, 

it does not accept Judges Kušan and Selanec’s opinion that such a violation of the LGBTIQA+ persons’ 

right to dignity and equality calls for the law to be struck down because it produces a category of 

secondary citizens. In their words, fostering “requires selflessness, compassion, solidarity and even 

sacrifice…the best aspects of human character” so a discriminatory exclusion of life partners from such a 

service “sends a message that this social group is not worth [using such an opportunity of personal 

fulfillment]”.17 Even if equality is a “civilizational marker” (Foster Care, §20 and 29.1), in this case it 

seems to be best protected by a pragmatic approach which focuses on the degree of the legislator’s 

recalcitrance and discriminatory intent. It is clear from §29.2 that the Court thought that the decision to 

void the FCA and appoint the homophobic legislator as the final arbiter of life partners’ inclusion in the 

FCA would be futile, and that (by removing this legislative framework) it would actually harm another 

socially endangered category (the fostered citizens). This wariness of the parliament’s commitment to 

sidestepping the Constitution required a certain degree of activism by the Constitutional Court, which had 

to preserve the coherence and teleological unity of the constitutional order with an interpretive decision. It 

“reminded” the public authorities that the Court should not have to issue a formal decision for them to 

start to “uphold the Constitution in all spheres of social life” (Foster Care, §20.1); the Constitution has a 

direct vertical effect, and must be applied as such in court and administrative decisions (ibid.). This line of 

argumentation showed the priceless impact of the Court’s acceptance of the German Federal 

Constitutional Court’s far-reaching philosophy of the constitutional order as a value-laden order. First 

mentioned in 201018, this concept of a Constitution as not only a body of norms but as an “integrated 

system for the protection of fundamental rights” and a structural unity19 permeates all other national 

sources of law and irradiates them with its shibboleth: the protection of dignity of all. All provisions of 

 
17 Judges Lovorka Kušan and Goran Selanec, joint concurring opinion, U-I-144/2019 et al., 29 January 2020., p. 46. 
18 Decision U-I-3597/2010 et al., 29 September 2011, §38. 
19 Decision U-I-3789/2003 et al., 8 December 2010, §8.2. 



the Croatian legal system must be interpreted according to the highest values of the constitutional order 

(Šarin, 2015:763) so the duty of the Constitutional Court is essentially to value-harmonize that order’s 

various elements (Horvat Vuković, 2019:264). Of course, the “hard limit” in this practice of harmonious 

construction is the prohibition of a contra legem result lest we violate the principle of legal certainty 

(Turudić, Pavelin Borzić, Bujas, 2015:1077). In this regard, one might argue that “filling out” a deliberate 

legal void is just one such contra legem endeavor defying the legislator’s intent (Prechal, 1995:219). 

Indeed, such arguments are naturally tied to the continental cultural conception of courts as bodies which 

have been denied the power to create law (Ćapeta, 2006:1457). However, we agree with the position that 

a constitutional court’s endeavors to “seal a leak” – i.e. mitigate the discriminatory effects of a provision’s 

under-inclusiveness – “cannot be treated as hijacking of the Parliament’s legislative function” since it is 

undertaken with the intent to secure rule of law and legal certainty (Arlović, 2015:252). In the Foster 

Care decision, donning the “positive legislator’s” hat (Omejec, 2009:31) was not coupled with a 

(deferred) annulment of the discriminatory void. Nevertheless, we argue below that it should be if the 

Parliament omits to rectify its mistake with the new Foster Care Act that is currently in the legislative 

pipeline. 

 

In refusing to simply void the law, the Constitutional Court opted for an approach that would ultimately 

empower courts and administrative bodies, expressly authorizing them to “reconcile i.e. deflect” potential 

“discrepancies” between various acts (e.g. LPA and FCA) in a manner congruent with the constitutional 

“values, principles and guarantees” (Foster Care, §23). Finding that the purpose of defining a “foster 

family” was to ensure consensus between a household’s members regarding their decision to foster, a 

“read down” definition would lower the potential of fostering as a public service and endanger an 

important social goal (Foster Care, §24). A definition which would exclude life partners would, therefore, 

not only be “unacceptable” (for violating Art. 14 of the Constitution) but also unreasonable and 

disproportionate (breaching Art. 16 of the Constitution - Foster Care, §25). And not only that: we are 

fully in agreement with Judges Kušan and Selanec when they stress that a different decision by any court 

or administrative body would have violated the Constitution even had the Constitutional Court not 

intervened (Kušan and Selanec, 2020:49). The FCA should have been read from the start as reflecting 

gender equality (Art. 3 constitutional value) and prohibition of discrimination (Art. 14 of the 

Constitution). We must strongly reject an (unnamed) “esteemed constitutional expert’s” opinion which 

paints the social work centers’ position as a case of the “damned if they do, damned if they don’t” 

scenario.20 By saying “whatever they do, they will be violating the Constitution” they err by disregarding 

 
20 Telegram, Vlada odbija staviti u zakon da gay parovi mogu biti udomitelji. Stručnjak: 'Socijalni radnici će, što god 

odlučili, kršiti Ustav', 25 October 2021. 



the Constitutional Court’s unmistakable intent that the implementing bodies (including social work 

centers) center the Constitution in this narrative precisely by going “against the clearly expressed will of 

the democratic majority”. Should that majority wish to succeed in its intent to harm a vulnerable minority 

such as the LGBTIQA+ citizens, it should do so expressly and not hide behind the “lapse in 

concentration” excuse of a legal void. Of course, this is a move the parliamentary majority would hardly 

make, given the certainty that such an act would be manifestly unconstitutional. 

 

One must not forget that the Constitutional Court had a relatively easier and straightforward way out of 

the FCA conundrum and did not really require a substantive analysis of the life partnerships’ relative 

position within the Croatian constitutional order, as fostering is defined as a “service”. The Constitutional 

Court mention in obiter that family status and/or sexual orientation cannot be a “genuine occupational 

requirement”, meaning that life partners cannot be barred from fostering under that particular ACD 

exemption (Art. 9. par. 2. pt. 4) from the general prohibition of discrimination (Foster Care, §28). 

However, it did not press this point any further nor did it address its EU dimension (Art. 4. par.1., 

Directive 2000/78/EC) but rather chose to settle the issue from a viewpoint which left an incomparably 

deeper imprint on the constitutional order. Even so, the new Foster Care bill introduced in the 

parliamentary procedure on 17 November 2021 disregards the Court’s unequivocal decision and again 

leaves out any mention of life partners.21 This was met by zero opposition from parliamentary working 

bodies, in stark contrast to the urgent-action-demanding number of children in need of fostering whose 

number overwhelms the State’s capacities. A repeat of the “political decision” to discard life partners as 

equal citizens in the context of the new FCA would unquestionably convey a ringing moral condemnation 

of life partnerships - a legal, formally recognized form of a family unit. In our opinion, this intransigence 

should then give rise to a substantively different decision by the Constitutional Court in a repeat 

proceedings upon the passage of such a (non)-revamped Act. Should the Court be once again assized of 

the issue of this lacuna’s constitutionality, we are convinced that it should prioritize the dignity of life 

partners and follow the supra cited Kušan-Selanec proposal. I.e., the legislative hubris which would 

ignore the voice of the Constitution should be deliberately deflated by annulment of such an under-

inclusive provision. Parliament’s reiterated willingness to “enable or even encourage” discrimination of 

life partners (Kušan and Selanec, 2020:50-51) must be penalized. To avoid any negative implication on 

the beneficiaries of the foster system, the Court could defer the exact date of its implementation and give 

the Parliament time to harmonize the FCA with the Constitution. Its ruling on a non-discriminative 

reading of the FCA would in the meantime govern all public bodies’ decisions regarding fostering (Kušan 

 
21 Foster Care Bill (Bill no. 219), at: https://www.sabor.hr/sites/default/files/uploads/sabor/2021-11-

17/152001/PZ_219.pdf. 



and Selanec, 2020:53). In a jurisdiction where the direct application of the Constitution by the courts and 

other bodies is still largely an exotic concept, this might be the optimal solution, even if “esteemed 

constitutional experts” conclude that the Constitution would be violated should the social workers apply 

the Constitutional Court’s decision in the face of the Parliament’s clear and repeated discriminatory 

intent. In our opinion, only not applying it would mean an abdication from the constitutional principle of 

division of power. The Parliament is no doubt capable of producing an (albeit unconstitutional) law which 

discriminates against life partners, but it should do so openly and explicitly instead of employing praeter 

constitutionem solutions that enlist public authorities as silent partners in the Constitution’s 

marginalization. 

In the meantime, transmission of the Constitutional Court’s decision will have to be assured by the 

administrative courts. In December 2019, the Zagreb Administrative Court annulled both a local social 

work center’s decision as well as the Ministry of Family’s decision (issued on appeal) which affirmed it, 

striking down the center’s assessment that life partners cannot be eligible to become foster parents.22 A 

month before the Constitutional Court’s decision, this first-level administrative court applied a 

substantively identical stance that the “purposeful interpretation of the cited provisions, in their mutual 

interconnectedness” requires an expansive reading of the scope of a “fostering family” and not a 

“formalistic or grammatic interpretation”. This stance has been upheld by the High Administrative Court 

on 6 July 2020, paving the way for a historic first life partners’ successful fostering of two children 

(confirmed to the press on 7 September 2020). However, even this process revealed deep fault lines 

within the Croatian legal system and the idiosyncratic concept of the rule of law which some public 

authorities adopt. The 2019 annulling decision by the Zagreb Administrative Court had been ignored by 

the local social work center, who had again on 17 January 2020 employed a beginner-level grammatic 

interpretation of the FCA and found it to “still” lack mention of life partners.23 The matter was finally 

settled by the supra referenced High Administrative Court decision, but the bitter aftertaste remains. It is 

a time-tested truth that “there is no rex [i.e. constitutional governance] where will rules instead of lex” (de 

Bracton, 13th century:fol. 7a). We share Sanja Barić’s assessment: the social work center’s decision 

represented a “devastating example of violation of the rule of law as one of the highest constitutional 

 
22 Decision UsI-1699/18, 19 December 2019, available at: https://www.dugineobitelji.com/presuda-upravnog-suda-

u-slucaju-kozic-segota/?fbclid=IwAR0JvGDIj8kKTtu49uDQ3oi2CxT_MxJzGx5LbS1yWTbR-hJo8EqD-9OyW2o. 
23 See the decision at: https://www.dugineobitelji.com/odluka-centra-za-socijalnu-skrb-zagreb-u-slucaju-kozic-

segota/?fbclid=IwAR37Gd32w0k76jyDqbbKNJi7Y6pc0pxsimZYh1E4vMenxFhWl9UAG_kT8es. The decision 

was subsequently voided by the Ministry of Family on 14 April 2020. The documents in question are on file with the 

author of this paper. 



values”.24 In the aftermath of its voluntaristic decision to disregard the Constitution and the decision-

making hierarchy it ordains, criminal charges were raised against its director.  

 

3. PROTECTION OF CHILDREN’S WELLBEING AND PROMOTION OF MARRIAGE – 

LGBTIQA+ PERSONS AS ADOPTIVE PARENTS 

 

We expect the Constitutional Court’s 2020 “revolutionary” decision (Čepo, Kovačević and Lučić, 

2020:1287) to have long-ranging effects and create a valuable precedent for the interpretative fate of other 

Croatian pieces of legislation which are still unharmonized with the LPA (e.g. the General Tax Code25 

and Inheritance Act26). This decision clarified the implications of an objective order of values on the 

practical means of achieving symmetry within the constitutional order; doing so produced all-

encompassing effects not only on the rights of the LGBTIQA+ citizens, but also on the state’s acceptance 

of constitutional governance as the only alternative to arbitrariness and apotheosis of individual will. But 

maybe the most immediate of questions after January 2020 became the following: what are the decision’s 

ramifications on the life partners’ eligibility to become not only foster-, but adoptive parents?  

In Art. 9. par. 2. pt. 10, the ACD allows for disparate treatment regarding the rights and obligations which 

are “regulated by the Family Code, especially for the purposes of legitimate protection of children’s rights 

and wellbeing, protection of public morals, and benefit to marriage”, so long as this discrimination passes 

the proportionality test. While the reference to arrangements “benefitting marriage” is practically obsolete 

(since different-sex extramarital unions have been completely coordinated with marriage since 2015 - 

Hrabar et al., 2021:106), it is worth mentioning that this particular exception to the prohibition of 

discrimination is not among those that belong to the EU acquis. Because its overly wide construction 

gives rise to arguments of unconstitutionality, it has been termed “the most problematic of all the [ACD] 

exceptions” (Selanec, 2009:78). How will the Family Code (and, by extension, Art. 9. par. 2. pt. 10 ACD) 

adapt to the Constitutional Court’s 2020 mandate to interpret provisions synthetically and teleologically 

became the next ground of contention. Article 185 of the Family Code defines potential adoptive parents 

exhaustively as either: (1) married partners or partners in an extramarital union (jointly, or one of them if 

the other agrees to his partner’s single-parent adoption), or (2) persons who are not married or living in an 

extramarital union. This would prima faciae exclude life partners, given that the Code expressly mentions 

life partners in some (four) of its other articles. The Ministry of Family has thus consistently rejected any 

 
24 Crol, Sanja Barić: Postupanje CZSS-a u slučaju Šegote i Kožića stvara pravnu nesigurnost i ustavno je 

nedopustivo, 31 January 2020.  
25 Official Gazette nos. 115/16, 106/18, 121/19, 32/20 and 42/20. 
26 Official Gazette nos. 48/03, 163/03, 35/05, 127/13, 33/15 and 14/19. 



thought of including them in the personal scope of the right to equal access to adoption: for instance, 

published correspondence between Deputy Minister Vučinić Knežević and a prominent LGBTIQA+ 

activist Ivan Zidarević from 2 January 201827 revealed that the former (invoking the pt. 10 exception) 

officially holds that a child must grow in an “appropriate” family setting. In a gaslighting masterclass, she 

admonished life partners for prioritizing their interest in parenthood over those of the child, seemingly 

signaling that overlap between the desire to provide a loving family and the desire to become part of that 

loving family is not the holy grail of the adoption system. At this juncture, a devil’s advocate could 

invoke the fact that the Family Code was adopted after the LPA – however, its lex posterior status is 

trumped by the fact that the ACD is an organic law and thus hierarchically superior to the Family Code as 

a regular statute. Furthermore, the organic unity of the Family Code and the LPA is uncanny, regardless 

of the split into two acts for political purposes of appeasing the conservative portion the Croatian 

electorate. The LPA defines life partnerships as “communities of family life” (Art. 3) pursuant to ECtHR 

case-law such as Schalk and Kopf or Vallianatos and Mylonas, and replicates the married couples’ status 

regarding life partners’ pecuniary rights and obligations, rights of inheritance, tax status, pension and 

health insurance, social welfare, employment or access to public and market services.  

All in all, the following is the summation of the relevant facts:  

(1) life partners make up a “family” in their own right in national and international human rights law, 

and their family life is “especially” protected by Art. 62 of the Croatian Constitution;  

(2) they also enjoy equal access to foster parenting (itself creating a “bond constituting family life” 

between fostered children and the life partners28) since they satisfy the precondition of being 

perfectly capable of providing an “encouraging and positive family environment” (Art. 2 FCA). 

From this, we conclude that legally speaking, life partners make up a family on their own, and particularly 

when they form a rainbow family with their biological/adoptive/fostered children. There is no obstacle to 

their securement of a family setting, and the state would go as far as pay them to provide parentless 

children with a loving and encouraging environment.  

(3) Read together, the Constitution and ACD prohibit discrimination based on sexual orientation and 

family/marriage status in all comparable situations, while the ECHR similarly 

(4) deems discrimination based on sexual orientation highly suspect and subjected to strict scrutiny. 

 
27 Response to Ivan Zidarević, document class: 522-03/27-01/24, file no. 519-04-2-2-1/1-18-4, from 2 January 2018, 

at: https://www.crol.hr/dokumenti/Zidarevic-odgovor.pdf 
28 Moretti and Benedetti v. Italy, app. no. 16318/07, 27 April 2010. 



Arguably, there might be some circumstances where a person’s sexual orientation could legally represent 

a factor in their assumption of certain rights and responsibilities, but this legal atavism is fast becoming a 

relic of the past – a process speeded up by aid of strict scrutiny of sexual orientation-based classifications 

and its insistence on a show of necessity of discrimination. 

(5)  the ECHR prohibits disparate regulation of status for same-, and different-sex extramarital 

unions in all comparable situations; 

(6) different-sex extramarital unions are expressly allowed joint adoption by the Family Code, 

mandating equivalence in status for their same-sex paragon (the life partnership); 

Here the text lends itself to a straightforward conclusion. Moreover, life partners also enjoy as near a legal 

status-approximation to married couples as is possible considering the 2013 “reservation” of the word 

“marriage” for heterosexual unions, with life partnerships being “equated in effects” with marriage 

(Korać Graovac, 2015:805). The remaining relevant question is, therefore, this: in the face of same-sex 

extramarital unions’ equivalence not only to different-sex extramarital unions but heterosexual marriages 

as well, is there any conceivable differentia specifica between same- and different-sex extramarital 

couples which would allow for disparate treatment of the latter when it comes to decisions on their 

eligibility as adoptive parents? And furthermore, is there a legitimate reason that would allow for single 

LGBTIQA+ persons to adopt (indubitably already a right, as agreed even by those opposed to parental 

equality in the sense of joint adoptions – Hrabar, 2021:34) while negating it to same-sex life partners? 

The ECtHR first laid some useful guidelines in this regard in Karner, adopting a very narrow margin of 

appreciation for classifications based on sexual orientation and requiring the state to demonstrate that 

such difference in treatment was necessary for the protection of family.29 In the same vein, in Vallianatos 

and Mylonas it prohibited the state from discriminating between different- and same-sex extramarital 

unions unless the same strict proportionality conditions were satisfied. Thus, in X v. Austria it rejected the 

desire to recreate a “natural” family environment as sufficient grounds for discriminating between couples 

in the case of second-parent adoption. Symmetrical discrimination against both same-sex and different-

sex extramarital couples in comparison to married partners, nota bene, does not violate the Convention 

since protection of marriage remains protected as a higher-order value (Gas and Dubois, §68). Our doubts 

about the validity of such an assessment aside, we posit that – in the domain of adoption -  this particular 

stance by the ECtHR will have to be addressed in the light of cases such as Taddeucci and McCall, where 

the Court added particular weight to the fact that unlike different-sex couples, same-sex partners were 

 
29 Karner v. Austria, app. no. 40016/98, 24 July 2003, §37-41. 



precluded from “convalidating” their union into marriage (§83 and 98).30 We hold that there especially 

remain zero constitutional arguments in favor of discriminating against life partners in legal systems such 

as the Croatian one, where extramarital unions are (for heterosexual unions, expressly so) eligible to 

become adoptive parents, and that there is no differentia specifica between these two types of non-married 

couples which could withstand the strict scrutiny required by classifications based on sexual orientation. 

This holds true for arguments ranging from wanting to secure a “natural” environment for the children 

(already dismissed both by the ECtHR and the Constitutional Court) to the especially cynical show of 

apprehension of societal shunning against the rainbow families. The latter is visible in the Ministry of 

Family’s submissions to the Constitutional Court during the FCA’s review, noting that life partnerships 

are “still a novelty” and that the research on the social/emotional/educational outcomes of children reared 

in LGBTIQA+ families “was not conducted in Croatia but in other states with a different culture, religion 

and customs” (Foster Care, §10). The reader might be aware that Roman-law based legal orders have 

been long-acquainted with the saying “Nemo auditur propriam turpitudinem allegans”: liberally 

translated, it warns against excusing oneself from liability by relying on their own shameful behavior. The 

underlying logic of this adage is highly applicable to cases such as these, where the state is justifying the 

perpetuation of its discriminatory behavior by the fact that it has behaved in that way for so long, so 

successfully and in such a systematic manner that the discrimination has become ingrained in the national 

body. One must be extremely wary of invocations of “the best interest of the child” in this regard, which 

are often instrumentalized in a desire to allow discrimination further free reign and to enable the status 

quo, especially when such invocations become coupled with incomprehensible leaps of argument which 

infer that adoptions could cover up incest or expose children to “non normal” conditions of growth and 

development (Jakovac-Lozić and Vetma, 2006:1422-1423). An argument which purports to disqualify 

non-traditional families because “children need both a mother and father” not only deeply wounds single 

parents, but it also curiously presumes that mothering and fathering involve capacities that are somehow 

inherent in or exclusive to one’s genitalia (Biblarz and Stacey, 2010:4). An overview of the plethora of 

research in this domain shows that the gender of parent(s) matters little for child’s wellbeing. The 

scientific consensus on homoparentality has, in fact, arguably been reached and most of the published 

research finds no differences in outcomes for children of same- or different-sex couples which could be 

attributable to the sexual orientation of their parents (Vučković Juroš, 2017:69-70). If anything, in those 

cases where differences were statistically significant, this was due to higher levels of gender role equality 

for children of lesbians and a “double dose” (Biblarz and Stacey, 2010:10-12) of caretaking, 

communication and intimacy – all skills which our gendered society made more available/tolerable to the 

 
30 Taddeucci and McCall v. Italy, app.no. 51362/09, 30 June 2016. Also cf. AG Kokott's Opinion in the case Dr. 

David L. Parris v. Trinity College Dublin and Others, C-443/15, 30 June 2016. 



feminine-presenting side of the gender continuum. We could only hope that science would serve as a 

cathartic crucible for those who would hold prejudices against LGBTIQA+ parents, should their desire to 

protect children more than their “aberrant” (Jakovac-Lozić and Vetma, 2006:1435) personal convictions 

be more than a rhetorical figure.  

 

The Ministry of Family holds precisely such aberrant convictions when it notes that life partners cannot 

invoke the right to equal access to adoption since the “legal interests of the child” speak against adoption 

by them and require that parental care be defined as encompassing both “motherhood and fatherhood”.31 

This quote from the Ministry’s decision rejecting life partners’ request to be allowed equal access to the 

preparatory stages leading up to adoption (specifically, to the assessment of their fitness for adoptive 

parenthood pursuant to Arts. 200-205 of the Family Code) once again follows a discriminatory path of 

relying on a primitive textual interpretation (regarding Art. 185 of the Family Code), given that it predates 

the Constitutional Court’s Foster Care decision.32 Interestingly, this matter involved the same life 

partners which precipitated the seismic shift in constitutional interpretation via the Foster Care decision, 

proving that strategic litigation is a most powerful tool in the advancement of human rights, although 

reached at a high personal expense. The couple’s initial application for adoption was submitted on 11 

October 2016 - five years (!) before the Zagreb Administrative Court quashed the quoted Ministry’s 2020 

decision in April 2021. The timing of the Ministry’s decision itself tested the limits of credulousness, 

being passed more than three and a half years (!) after the life partners’ appeal against the initial negative 

response by the Zagreb social work center. Writing shortly after the Constitutional Court’s Foster Care 

decision, the Zagreb Administrative Court found that the Ministry had indeed ignored the relevant 

substantive law, especially the Constitution and its Articles 3 (equality, social justice, respect for 

fundamental rights and rule of law as highest values of the constitutional order), 14 (equality in rights and 

obligations), 16 (proportionality), 26 (equality before the law), 64 (special protection of parentless 

minors) and 65 (general duty to protect children and vulnerable people). This selection of invoked 

constitutional provisions signaled a clear rejection of the Ministry’s assessment that a child’s best 

interests apodictically militate against adoption by a same-sex couple. Quite on the contrary, this is a 

rebuke of the Ministry’s neglect to “especially” protect the young and vulnerable. The Ministry was 

ordered to explain in detail how and why the best interests of the child collide with adoption by life 

partners, effectively drawing the Ministry on thin ice. While it is certainly true that there is no 

constitutional “right to adoption” or the “right to foster-parent”, the overlap between the constitutional 

 
31 Zagreb Administrative Court, case no. Uszp-43/20-7, 21 April 2021, citing the Ministry's submission (as the 

defendant in these proceedings) to the Court. 
32 The Ministry’s decision was issued on 17 July 2020. 



right to protection of family life and the prohibition of arbitrary discrimination protects LGBTIQA+ 

couples regarding the multitude of various facets of the former right – including regarding their equal 

access to legal institutes such as adoption or fostering. Imposing strict scrutiny on classifications which 

discriminate against a minority is, in this sense, a far cry from a subsumption of “the best interests of the 

child” to other interests/values. On the contrary: it is a vehicle of such best interest’s protection which 

attempts to protect a child’s rights to a family against subversion by the legislature’s desire to harm 

another vulnerable category of citizens (parentless children and LGBTIQA+ persons). The Ministry’s 

future decision must therefore be reached within a radically reduced maneuvering space for 

discrimination, thanks to the Constitutional Court’s interpretations in the light of a Constitution which 

institutes a particular value order predicated on the guarantee of human dignity antithetical to secondary 

citizenship of political minorities. The Ministry has appealed the Zagreb Administrative Court decision to 

the High Administrative Court33, whose decision is expected shortly after the publication of this edition. 

Unlike the Ministry, the High Court is unencumbered by the need to appeal to a conservative voter base. 

Namely, the Ministry’s appeal overlapped with preparations for local elections held on 16 May and lent 

itself to questioning whether the move was a mere PR stunt motivated by the desire for virtue signaling in 

the build-up to elections. 

 

4. RELIGION-BASED ETHOS – A SUBSET OF THE “GENUINE OCCUPATIONAL 

REQUIREMENT” EXCEPTION OR CARTE BLANCHE FOR HATE SPEECH? 

 

The third among ACD’s exceptions to the prohibition of discrimination relevant to LGBTIQA+ rights 

allows for disparate treatment in “undertaking professional activities” such as “starting employment, 

inclusion in the membership and [officially] acting in accordance with the teaching and mission” of “a 

church or religious community entered in the Registry of religious communities in the Republic of Croatia 

[or]…any other public or private organization whose system of values is based on a religion or belief” 

provided that it “acts in accordance with the Constitution and the law”. The exception is only applicable 

if the relevant “religious doctrine or belief so require” and if “the nature of those activities or the 

circumstances under which they are undertaken make a person’s religion or belief a genuine, legal and 

justified condition to that job’s performance, considering the organization’s system of values” (Art. 9. 

par. 2. pt. 5 ACD). This long and convoluted exception overlaps with the genuine occupational 

requirement exception and has arguably been inspired by Art. 4. paras. 1 and 2 of the labor law-related 

 
33 Class: UP/II-552-03/20-01/1, Registry number: 524-11/1-21-5, 5 May 2021. 



Directive 2000/78/EC of the EU.34 It enables religious communities and organizations to welcome into 

membership or hire only those persons who practice their religious beliefs. Such an exception clearly 

strives to protect constitutional rights such as freedom of religion and association: however, as an 

exception to an axiomatic constitutional value (equality), it must be read restrictively. This, in turn, 

implies that it can only be applied to such a community’s membership, or position of employment of a 

religious nature provided by such a community. In other words, it encompasses only activities/work 

which directly realizes a religious community/organization’s faith-based mission (e.g. priesthood)35, or 

involves an employment relationship structured around sharing/teaching/disseminating/promoting its 

(constitutionally-aligned) teaching/mission.36 It is imperative that there is an “objectively verifiable 

existence of a direct link” between the (religious ethos-related) occupational requirement imposed and the 

nature of the activities concerned or the context in which they are carried out.37 The alleged risk of 

undermining the religious ethos must be not only probable, but also substantial.38 

 

The outcome of such a proportionality analysis means that, e.g., membership in a religious community 

cannot be a genuine occupational requirement for a job as a seller in a church-owned bookstore or as a 

sign-language translator on a religious-content TV show (Selanec, 2009:69). Moreover, sharing a 

religious community’s theological precepts and values cannot be not a genuine occupational requirement 

for a cleaner in their facilities: in a Danish case where a person was fired from a cleaning job in a 

Christian humanitarian organization (the Christian Cross Army), the national court found that EU law 

precluded that organization’s requirement that all staff members be Lutheran (Hansen, 2007:4). It is, of 

course, self-explanatory that cleaning work does not genuinely need to be carried out by a person 

belonging to a particular faith – sticky tile floors, busy cobwebs and greasy-fingerprinted desks do not 

care for such human peculiarities, nor are they personally amenable to religious (re)education. Similarly, 

a Dutch church cannot distinguish between potential tenants based on their religion when renting out the 

houses which it owns (ENLE, 2017:17). A public hospital owned by a non-profit Catholic organization 

cannot fire its chief of department of internal medicine because he concluded a civil-law marriage without 

previously annulling his religious (Catholic) marriage.39 Per Directive 78/2000/EC, its Art. 4(2) expressly 

 
34 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in 

employment and occupation, OJ L 303, 2 December 2000, pp. 16–22. 
35 In ECtHR case-law regarding Article 9 of the ECHR, see cases Hasan and Chaush v. Bulgaria (2002) 34 EHRR 

55, par. 62, and Serif v. Greece (2001) 31 EHRR 20. 
36 For instance, where it is necessary to ensure that the church or organization is presented in a credible fashion to 

the outside world – Egenberger, C-414/16, EU:C:2018:257, 17 April 2018, paras. 62-63. 
37 IR v. JQ, C-68/17, ECLI:EU:C:2018:696, 11 September 2018, par. 50. 
38 Ibid., par. 53. 
39 Ibid., par. 58. 



precludes use of an ethos-based genuine occupational requirement to justify discrimination “on another 

ground”, meaning that while an employer might require staff to be Christian it cannot dismiss them for 

being homosexual (Vickers, 2015). Such types of cases are especially sensitive since the religious 

employer’s interests must be balanced against their employees’ privacy rights and rights to family life. 

Therefore, we must apply the principle of effective judicial review, lest this religious ethos exception 

become a de facto exemption (Leigh, 2019:100).  

Croatian courts are bound by the duty to undertake a consistent interpretation of the ACD in the light of 

the EU Directives, of the principle of equal treatment as a general principle of EU law, and of equality as 

the highest value of the Croatian constitutional order. Therefore, they have a responsibility to employ a 

sliding scale of religious autonomy: the more distant a role is from the core religious functions of a 

religious ethos-based organization, the less prominent can this autonomy be (McCrea, 2018). ACD’s 

religious ethos exemption must in any case be absolutely rejected in cases which lack any “professional” 

dimension required by the ACD, such as self-appointed proselytizing directing hate speech against 

politically vulnerable minorities. In respect of just such a case, we must heavily criticize the 2021 January 

decision by the Zagreb County Court which demonstrated an egregious lack of understanding of basic 

concepts of antidiscrimination law and excused a non-profit conservative Catholic association’s hate 

speech as protected by the ACD’s “religious ethos” exception.40 The defendant (the “Vigilare” 

association) has in previous proceedings41 been convicted of discrimination, incitement to discrimination 

and harassment against the LGBTIQA+ community via a custom-made website which was accompanied 

by a petition aimed against airing a children’s TV documentary portraying a rainbow family on the 

national television. The defendant claimed that such “homo-propaganda” creates “unhealthy” individuals 

and to “cook” our children and normalize that which is “unnatural and degenerate”. It called rainbow 

families “fake” and “damaging” towards children. However, on 24 September 2021 a different judge of 

the same Court issued a directly opposite decision in the repeat proceedings which were prompted by the 

Supreme Court’s equally outrageous decision42 which vacated the original order from January 2021. The 

Supreme Court’s decision was based on the fact that 7 years ago (in 2014) the judge which issued the 

decision in the first degree participated in two conferences on feminist and LGBTIQA+ issues and 

furthermore participated (in a private capacity) in the 2012 Amsterdam Pride / 2014 Zagreb Pride parades. 

Clearly, a dedication to basic underpinnings of the Croatian constitutional order such as equality and 

 
40 Decision no. 15 P-13/2021-7, 24 September 2021. 
41 Decision no. P-10/2020-12, 8 January 2021. 
42 Decision no. Gž 2/2021-2, 18 May 2021. 



dignity must be treated as suspicious and warrants a renewal of proceedings before the County Court. 

Such is the consequence of the judge’s “partiality” to fundamental human rights.43  

The substitute judge not only concluded that the defendant’s supra cited proclamations do not constitute 

discrimination (finding a lack of comparator, blissfully unaware of the (among others) well-established 

Feryn line of CJEU case-law) but also found that they do not represent harassment either. The second 

finding is particularly confusing, since the Court offers zero explanations as to why the defendant’s high-

impact, Internet-publicized campaign did not violate LGBTIQA+ persons’ dignity or caused them 

humiliation and offense. We find the abuse of the wording and purpose of ACD’s religious ethos 

exemption particularly worrisome: such an grievous misreading of the substantive law cannot in our 

opinion be supported in any shape or form by the Supreme Court, which has been assized of this matter 

on appeal. The ACD offers zero textual support for shielding hate speech under an exception meant to 

preserve religious practice / ethos-based organizations’ “professional” activities, as it provides even less 

legitimacy to the Court’s obiter (and deeply personal) opinion that life partnerships are “a novelty” in law 

whose impact on society cannot yet be determined. In an obiter of our own, we should like to point out 

that the judge who classified Vigilare’s hate speech as “a [legally protected] value-based observation” had 

previously (in 2011) also excused a highly influential football club owner Zdravko Mamić’s declaration 

that “gays cannot be football players, only ballet dancers” as another “value-based opinion”.  

It is important to note that this decision was swiftly vacated by the Supreme Court for erroneous 

application of substantive law. This is the expected outcome in the current litigation as well, especially 

considering the evolution of the ECtHR’s case-law in this regard. For the past decade, it has been 

increasingly refining its attitude to hate speech in relation to freedom of expression guaranteed by Art. 10 

/of the ECHR, starting with Vejdeland where it considered hate speech against the LGBTIQA+ 

population as comparable to one based on race or skin color.44 Online media further amplify the reach of 

hateful comments and require a refinement of the general dedication to protecting even those utterances 

which “offend, shock or disturb”.45 In 2020, the ECtHR found that speech which expresses intolerance 

and/or hate against sexual minorities cannot merit the protection of Art. 10 and struck an online 

commenter’s defense of his homophobic statements down as manifestly ill-founded.46 We have no doubt 

 
43 Ibid., pt. 7. 
44 Vejdeland and Others v. Sweden, app. no. 1813/07, 9 February 2012, citing a hate-speech case Féret v. Belgium, 

app. no. 15615/07, 16 July 2009 (relating to ethnic origin and race). Vejdeland was the first case where the ECtHR 

applied principles relating to hate speech in the context of sexual orientation. 
45 Handyside v. The United Kingdom, app. no. 5493/72, 7 December 1976. 
46 Carl Jóhann Lilliendahl v. Iceland, app. no. 29297/18, 11 June 2020. 

 



that Vigilare’s expressed viewpoints constitute just such “serious, severely hurtful and prejudicial” speech 

which merits refusal of protection. We would also not hold our breath for the Supreme Court to uphold an 

interpretation which would effectively weaponize a Croatian statute against the Convention and disregard 

the case-law of the ECtHR. The fact that Lilliendahl represents the first explicit assessment of 

homophobic comments as “hate speech” by the ECtHR marks 2020 as a pivotal year for the protection of 

sexual minorities from this particular form of violence. Mr. Lilleindahl was just “a member of the general 

public” (not a public figure speaking from “a prominent platform” - §37) and replied to an online article 

(not imposing his comments on anyone – cf. Vejdeland), but the Court still agreed that his homophobic 

comments promoted “intolerance and detestation of homosexual persons” and must be refused protection 

(§38). The LGBTIQA+ population’s history of subjection to discrimination (§43) justifies such a “bite”, 

notwithstanding the fact that Iceland scores high on LGBTIQA+ acceptance.47 

 

5. IN PLACE OF A CONCLUSION 

 

While putting the finishing touches on this paper, the Court of Justice of the EU reached a seminal 

decision in the case V.М.А. v Stolichna obshtina, rayon „Pancharevo“48, confirming that a parent-child 

relationship established in one Member State shall be recognized across the EU. Such a strong protection 

of the parent-child relationship in rainbow families centered around the child’s right to family life (Arts. 7 

and 24 of the Charter of Fundamental Rights) in conjunction to the fundamental freedom of movement 

within the EU. Through this judgement, fundamental rights of the child received protection irrespective of 

the Member States’ position on homoparentality or same-sex marriage, whenever one of the parents is an 

EU citizen. And while it doesn’t directly impact on the rights of the majority of same-sex parents in 

Croatia, it offers a fundamental shift at least for those among them who have welcomed their child in one 

of the EU states with legalized same-sex marriage and/or same-sex partners’ joint adoption. A birth 

certificate obtained in such a state would irrevocably endow life partners with the status of equal and full-

fledged parents, which would have to be fully recognized upon their return to Croatia regardless of the 

constraints of the LPA/Family Code. Going forward, this will be another important argument in favor of 

equalization of terms under which rainbow families live and function in the Republic of Croatia, since 

chance (randomness of one’s place of birth) should hardly be a tie-breaking factor determining their 

family relationships. 

 
47 Meaning that country-specific „risk-assessment“ cannot be considered as relevant to the outcome of the 

homophobic hate speech case (cf. case Beizaras and Levickas v. Lithuania, app. no. 41288/15, 14 January 2020). 
48 C-490/20, 14 December 2021, ECLI:EU:C:2021:1008.  



 

Starting in 2020, the Constitutional Court has already sent a strong signal that any classifications based on 

sexual orientation cannot be acceptable under the Croatian Constitution, and that there are “no objective 

arguments” for legislative restrictiveness in this regard. With some detractors pondering how the Court 

can issue “decisions out of sync with their own ratio decidendi” (Hrabar, 2021:33), one should kindly 

point out the following: such “incongruity” can easily be explained away by noticing that when the Court 

supports parenting rights for LGBTIQA+ couples while simultaneously remarking that “the best interest 

of [the child]…must be the axis and goal” of legislation, it does so because it regards parents’ 

compatibility of their respective reproductive organs as having zero bearing on their capacity to bring 

little people up lovingly and competently. Instead of committing an interpretive sin of accusing the Court 

of disregarding the child’s best interest, we must recognize the simple fact that it is precisely this line of 

deep, substantive appreciation of the meaning of “parenting” which protects children’s rights and 

safeguards the sanctum sanctorum of society – the family. This logic of the CJEU and the Croatian 

Constitutional Court is the underlying reason why the “referendum on marriage” unsurprisingly turned 

into a case of “much ado about nothing” – as Sanja Barić explains, it merely restricted the use of the word 

“marriage” but it couldn’t interfere into its substantive content.49 Those material underpinnings are, of 

course, equally and easily replicable in other forms of loving, stable bonds between couples which make 

up a “family”, whether they are in informal extramarital unions between different-sex/same-sex couples 

or in same-sex life partnerships. Whatever weight one chooses to assign to a particular of these forms in 

their private life is, naturally, not a substitute for constitutional reasoning. Any reasoning burdened with 

voluntarism guided by bias and stereotypes cannot legally be a functioning yardstick for others’ lives and 

recognition of their equal citizenship.  

 

Of course, the states still do have a certain latitude in the regulation of issues lacking a firm pan-European 

consensus. However, this is conditional upon respect for the “hard limit” of the ECHR and the Croatian 

Constitution, and that is the principle of equality and the prohibition of disproportionate differentiations 

based on suspect grounds such as sexual orientation and family status. The Croatian Constitution is 

dedicated to being a “framework for freedom” and an integrated system for the protection of fundamental 

rights. It is predicated on the quest for the ultimate constitutional value: the protection of dignity. In all 

those serendipitous situations where the life partners’ longing for parenthood and the parentless child’s 

longing for a family intersect, and where this placement is beatified by an official certification of the 

partners’ aptitude to provide a stable and loving home, it would be beyond cruel to violate a child’s 
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fundamental right to a family by reducing their chance of being welcomed into their forever home. It 

would simultaneously be a humiliating exercise of arbitrariness if such a violation would be motivated by 

wariness of the Different. After all, “God hath not given us the spirit of fear; but of power, and of love, 

and of a sound mind” (2 Timothy 1:7). When we value others’ rights and dignity above our 

apprehensions, we both honor the Constitution and the commandment to love. When we make judgments 

based on a “sound mind”, we value non-arbitrariness as the basic component of the rule of law. When we 

stop making decisions out of prejudice, we stop centering ourselves in the narrative and assume our place 

in the shared community with others. This is Spinoza’s “mens una” and Rousseau’s “volonté générale”, 

Kant’s categorical imperative and the crux of the Constitution: a shared commitment and responsibility to 

others. 
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