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Abstract

The aim of this paper is twofold. First, it will display an ever-increasing phenomenon 
of Member States’ infringements of EU migration and asylum law as an instance of 
the violation of the principle of solidarity and discuss the reasons behind it. It will be 
suggested that EU inter-state solidarity is just as much about respecting EU law, as it 
is about helping each other, as the latter cannot subsist without the former. Second, 
the paper will consider whether the existing mechanisms of reducing the number of 
violations are sufficient and discuss the new mechanisms that are being developed—
particularly the rule of law conditionality and other conditionality instruments. When 
addressing the reasons behind the frequent violations, the text will identify two groups 
of reasons, the first group being applicable to the whole of EU law, and the second 
one specifically to EU migration and asylum law. In this context, Member States’ 
violations will be construed as the process of political withdrawal or retrenchment 
from certain parts of the commonly adopted EU migration and asylum law. This will 
be explained by relying on the notion of “spillback” or disintegration (as opposed to 
further European integration based on the neofunctionalist concept of “spillover” ef-
fect into more policy areas) and on the concepts of “exit” and “voice” conceived by 
Albert Hirschman and developed further by Joseph Weiler in his seminal work “The 
Transformation of Europe”.
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1 Introduction

In the past few years we have been witnessing increased instances of Member 
States’ violations of EU migration and asylum law.1 Such violations run coun-
ter to Member States’ obligation to remain loyal to their EU membership by 
respecting EU law. This obligation has its legal basis in the principle of loyal or 
sincere cooperation, as stipulated by Article 4(3) TEU. Based on this principle, 
all Member States have committed themselves to adhere to EU primary and 
secondary law, facilitate the achievement of the Union’s tasks and refrain from 

1   This statement can be best substantiated by looking at the statistical data on infringement 
proceedings in the area of migration and asylum. From the end of 2014 until the end of 2018, 
the number of open infringement cases in the area of migration and home affairs rapidly 
increased from 79 to 145. The most visible increase happened during the 2015/2016 refugee in-
flux. However, this trend did not stop with the lowering of the number of entries of migrants 
and refugees, but continued in 2018 (See European Commission, Monitoring the Application 
of Union Law: 2017 Annual Report, Part II: policy areas, graph on page 73). On 23 September 
2015, the European Commission instituted forty infringement proceedings against nine-
teen Member States due to their potential infringement of EU asylum legislation (see 
Press Release, European Commission, More Responsibility in Managing the Refugee Crisis: 
European Commission adopts 40 infringement decisions to make European Asylum System 
work, 23 September 2015). These decisions were followed by the opening of a further eight in-
fringement proceedings against five Member States on 10 December 2015 (see Press Release, 
European Commission, Implementing the Common European Asylum System: Commission 
escalates 8 infringement proceedings, 10 December 2015). This number added to the already 
pending 34 proceedings in the area of EU asylum law at that time. At the end of 2016 there 
were 138 open infringement cases in the area of migration and home affairs. Out of this num-
ber, 51 cases were opened in 2016 and 66 were asylum cases (see Commission staff working 
document, Part I: Policy areas, Accompanying the document Monitoring the application of 
European Union Law 2016 Annual Report, 6 July 2017, SWD (2017) 259 final). The number 
of open infringement proceedings slightly dropped to 129 by the end of 2017. Out of this 
number, 26 cases were opened in 2017 and 58 were asylum cases (see European Commission, 
Monitoring the Application of Union Law: 2017 Annual Report, Part II: policy areas, in par-
ticular pages 65–67). The end of 2018 marked another increase in the number of infringe-
ment cases in the area of migration and home affairs, amounting to 145 cases opened. Out 
of this number, 52 cases were opened in 2018 and there were 60 asylum cases (See European 
Commission, Monitoring the Application of Union Law: 2017 Annual Report, Part II: policy 
areas, in particular pages 73–74).

EMIL_022_01_03-Goldner Lang.indd   40EMIL_022_01_03-Goldner Lang.indd   40 1/13/2020   6:12:47 PM1/13/2020   6:12:47 PM



41No Solidarity without Loyalty

European Journal of Migration and Law 22 (2020) 39–59

any measures which could jeopardise the attainment of the Union’s objectives. 
Consequently, under the principle of loyal cooperation, each Member States is 
entitled to expect other Member States to comply with their obligations with 
due diligence.2 A state’s violation of EU law—and its consequent violation of 
the principle of loyalty—is an infringement of the mutually agreed code of 
conduct, which is the basis of any type of burden and responsibility-sharing, 
as the manifestation of inter-state solidarity. A Member State’s disrespect of 
EU law undermines the principle of solidarity, as it weakens the incentive for 
Member States to accept responsibility and burden-sharing with their part-
ner Member States that are violating the jointly adopted EU-level rules. As a 
result, the principle of loyal cooperation, or loyalty of EU Member States to-
wards EU law, can be viewed as an essential and inherent part of the principle 
of solidarity.3 In other words, EU inter-state solidarity is just as much about 
respecting EU law, as it is about Member States helping each other, as the latter 
cannot subsist without the former.

The aim of this paper is twofold. First, it will display an ever-increasing 
phenomenon of Member States’ infringements of EU migration and asylum 
law as an instance of the violation of the principle of solidarity and discuss 
the reasons behind it. Second, the paper will consider whether the existing 
mechanisms of reducing the number of violations are sufficient and discuss 
the new mechanisms that are being developed—particularly the rule of law 
conditionality and other conditionality instruments. The analysis will be done 
by, first, considering whether refugees’ rights are (sufficiently) protected by EU 
black letter law (section 2), second, if so, by detecting where is the problem, 
i.e. why Member States are so prone to violating EU migration and asylum law  
(section 3), and, third, by considering whether the existing mechanisms of re-
ducing the number of violations are sufficient and by discussing new mecha-
nisms that are being developed, particularly the rule of law conditionality and 
other conditionality instruments (section 4). When addressing the reasons be-
hind the frequent violations, the text will identify two groups of reasons, the 

2   On the connection between the principle of sincere cooperation and Member States’ entitle-
ment to expect each other to comply with EU law, see the Advocate General’s Opinion in 
Cases C-715/17 Commission v Poland, C-718/17 Commission v Hungary and C-719/17 Commission 
v Czech Republic, 31 October 2019, ECLI:EU:C:2019:917.

3   On different facets of solidarity and especially on solidarity in EU migration and asylum 
law, see Iris Goldner Lang, “The EU Financial and Migration Crises: Two Crises—Many 
Facets of Solidarity”, in A. Biondi, E. Dagilyte & E. Küçük (eds.), Solidarity in EU Law: Legal 
Principle in the Making, Edward Elgar Publishing 2018, pp. 133–160. See also Madeline Garlick, 
Solidarity under Strain: Solidarity and Fair Sharing of Responsibility in Law and Practice 
for the International Protection of Refugees in the European Union, Radboud University  
Nijmegen 2016.
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first group being applicable to the whole of EU law, and the second one specifi-
cally to EU migration and asylum law. In this context, Member States’ viola-
tions will be construed as the process of political withdrawal or retrenchment 
from certain parts of the commonly adopted EU migration and asylum law, 
and this will be explained by relying on the notion of “spillback” and on the 
concepts of “exit” and “voice” conceived by Albert Hirschman4 and developed 
further by Joseph Weiler in his seminal work “The Transformation of Europe”.5

2 Why Cannot the Courts Solve All the Problems?

Member States’ frequent violations of EU migration and asylum law and of 
refugees’ rights can be explained only to a minor extent by looking at the word-
ing of black letter law. Generally speaking, EU law has a rather high threshold 
of protection of refugees’ rights. Both its primary law—the Treaties and the 
Charter6—and its secondary law in the area of asylum have a number of provi-
sions which ensure a high level of protection of refugees’ rights. The Reception 
Conditions Directive, the Asylum Procedures Directive and the Qualification 
Directive set high standards which ensure humane reception conditions, high 
standards of asylum procedures, protection of fundamental rights of asylum 
seekers and reliance on the grounds for granting asylum based on the Geneva 
Convention.7 However, certain rules have proven to be inadequate in practice 

4   Albert O. Hirschman, Exit, Voice and Loyalty: Responses to Decline in Firms, Organizations and 
States, Harvard University Press, 1970.

5   J.H.H. Weiler, “The Transformation of Europe”, Yale Law Journal, Vol. 100, Issue 8, 1991,  
pp. 2402–2484.

6   Art. 4 of the Charter contains a prohibition of torture, and inhuman and degrading treatment 
or punishment, Art. 18 provides for the right to asylum, whereas its Art. 19 contains the non-
refoulement principle. On top of this, a number of other provisions can be linked to refugees’ 
rights, such as human dignity (Art. 1), right to liberty and security (Art. 6), right to private and 
family life (Art. 7), freedom of thought, conscience and religion (Art. 10), equality before the 
law (Art. 20), non-discrimination (Art. 21), the rights of the child (Art. 24), social security and 
social assistance (Art. 34), right to good administration (Art. 41), right to an effective remedy 
and to a fair trial (Art. 47).

7   Directive 2013/32/EU, of the European Parliament and of the Council of 26 June 2013 on 
Common Procedures for Granting and Withdrawing International Protection, 2013 O.J.  
(L 180) 60–95 (EU); Directive 2013/33 of the European Parliament and of the Council of 26 
June 2013 laying down standards for the reception of applicants for international protec-
tion, 2013 O.J. (L 180) 96–116 (EU); Directive 2011/95 of the European Parliament and of the 
Council of 13 December 2011 on standards for the qualification of third-country nationals or 
stateless persons as beneficiaries of international protection, for a uniform status for refu-
gees or for persons eligible for subsidiary protection, and for the content of the protection 
granted, 2011 O.J. (L 337) 9–26 (EU).
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and demand improvements. This especially applies to the state-of-first-entry 
rule contained in the Dublin Regulation, which is highly problematic from the 
perspective of solidarity, as it does not enable even burden and responsibility-
sharing among all Member States, especially in situations of mass  
refugee inflows.8

Despite the need to amend and improve certain asylum rules, generally 
speaking, EU law sets the bar high for the protection of migrants’ and refugees’ 
rights. On top of this, the principles of direct effect and supremacy of EU law, 
which were established by the Court of Justice many decades ago, give a biting 
effect to these provisions by enabling individuals to rely on them before any 
national court and administrative body in any EU Member State.9 They also 
oblige national judges—in case of a clash between an EU and national norm, 
which cannot be rectified by interpreting the national law in conformity with 
EU law—to set aside the national norm and apply the EU norm directly.10

However, it is not realistic to expect Member States’ national courts and 
the Court of Justice to solve all the problems of violations of migrants’ and 
refugees’ rights. A judicial response, without a political one, is simply not suf-
ficient for at least three reasons. First, in cases where a legislative change is 
most needed, such as in the case of the Dublin Regulation, it is not realistic 
to expect the EU judiciary to take over the role of the EU legislator, as there 
are limitations to how far judicial interpretation can go. Even authors who 
recognise a wide margin for the courts’ involvement in policy choices accept 
that there are limits to judicial discretion.11 This has been acknowledged by 

8    Regulation 604/2013, of the European Parliament and of the Council of 26 June 2013 es-
tablishing the criteria and mechanisms for determining the Member State responsible 
for examining an application for international protection lodged in one of the Member 
States by a third-country national or a stateless person (recast), 2013 O.J. (L 180/31)  
31–59 (EU).

     For a detailed account of the inapplicability of the state-of-first-entry rule, contained 
in the Dublin Regulation, to the developments during the 2015/2016 refugee inflows, see 
Iris Goldner Lang, “Croatia and EU Asylum Law: Playing on the Sidelines or at the Centre 
of Events?”, in V. Stoyanova and E. Karageorgiou (eds.), The New Asylum and Transit 
Countries in Europe During and in the Aftermath of the 2015/2016 Crisis, Brill 2018, pp. 93–
112. See also Nika Bačić Selanec, “A Critique of EU Refugee Crisis Management—On Law, 
Policy and Decentralisation”, Croatian Yearbook of European Law and Policy 2015, Vol 11,  
pp. 73–114.

9    Case 26/62, N.V. Algemene Transport- en Expeditie Onderneming van Gend & Loos, 
5 February 1963, ECLI:EU:C:1963:1; Case 6/64 Flaminio Costa v E.N.E.L., 15 July 1964, 
ECLI:EU:C:1964:66.

10   Case 106/77 Amministrazione delle Finanze dello Stato v Simmenthal SpA, 9 March 1978, 
ECLI:EU:C:1978:49.

11   Tamara Ćapeta, “Ideology and Legal Reasoning at the European Court of Justice”, in 
T. Perišin and S. Rodin (eds.) Transformation or Reconstitution of Europe—The Critical 
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the Court of Justice in a number of its rulings, including in the area of mi-
gration and asylum—especially in A.S. and Jafari—where the Court indirectly 
stated that a different ruling would require legislative changes of the Dublin 
Regulation, while sending a clear message of disapproval of Member States’ 
non-compliance with the strict wording of the Dublin Regulation.12 Even 
though the Court of Justice was right in implying that courts cannot perform 
miracles and solve the problems created in the EU political and legislative pro-
cess, in A.S. and Jafari it did have a choice to interpret the Dublin Regulation 
differently—in a manner that takes into account the exceptional nature of the 
situation, as suggested by A.G. Sharpston.13 For this reason, one can question 
the Luxembourg Court’s (and any other court’s) responsibility in cases like A.S. 
and Jafari, where it chooses to follow the strict wording of a problematic leg-
islative norm (in this case, the state-of-first entry rule contained in the Dublin 
Regulation), while ignoring reality and consequently creating a serious impact 
on national authorities’ future behaviour and on further legislative, political 
and social developments.14

Second, a judicial vindication of refugees’ rights, without a political one, is 
not sufficient also due to the scope of the EU Charter of Fundamental Rights. 
Based on Art. 51 of the Charter and Art. 6(1) TEU, the Charter must not extend 
EU competences and it applies to Member States only when they are imple-
menting EU law. Consequently, a case of a Syrian family’s extraterritorial ap-
plication for humanitarian visas in X & X was deemed to be out of scope of 
EU law and the provisions of the Charter could not apply.15 The judgment on 

Legal Studies Perspective on the Role of Courts in the European Union, Hart Publishing 2018, 
pp. 89–119; Nika Bačić Selanec, A Realist Account of European Union Citizenship (doctoral 
dissertation) Zagreb: University of Zagreb 2019, p. 380.

12   Case C-490/16 A.S. v Slovenia, 26 July 2017, ECLI:EU:C:2017:585; Case C-646/16 Jafari, 
26 July 2017, ECLI:EU:C:2017:586. On the discussion of A.S. and Jafari, see Goldner Lang,  
footnote 9.

13   Advocate General’s Opinion in Cases C-490/16 A.S. v Slovenia and C-646/16 Jafari, 8 June 
2017, ECLI:EU:C:2017:443.

14   For a critique of the ruling of the Court of Justice in A.S. and Jafari, see Goldner Lang, 
footnote 9.

15   Case C-638/16 PPU X and X v État belge, 7 March 2017, ECLI:EU:C:2017:173. For the disucs-
sion on the complexity and implications of the Court’s decision in X & X, see the following 
blog post: Iris Goldner Lang, “Towards ‘Judicial Passivism’ in EU Migration and Asylum 
Law?” Odysseus Academic Network blog, 2018. Available at: https://eumigrationlawblog 
.eu/towards-judicial-passivism-in-eu-migration-and-asylum-law-preliminary-thoughts 
-for-the-final-plenary-session-of-the-2018-odysseus-conference/ (last accessed on 
15 October 2019). See also Thomas Spijkerboer, “Bifurcation of Mobility, Bifurcation 
of Law. Externalization of Migration Policy Before the EU Court of Justice”, Journal of 
Refugee Studies 31, 2018, pp. 216–239.
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the legality of the EU-Turkey statement is another example where the General 
Court decided not to go into the substance by ruling on the legality of the EU-
Turkey statement (including its compliance with the Charter). Instead, the 
General Court established that it lacked jurisdiction to hear the case, because 
the Statement could not be considered an act of an EU institution pursuant to 
Art. 263 TFEU.16 One wonders whether the General Court deliberately chose to 
avoid discussing the substance of the actions. In the meantime, the applicants 
appealed and the case was decided by CJEU’s higher instance, the Court of 
Justice, which again did not go into the substance of the case.17

Finally, and most importantly, judicial protection of refugees’ rights is 
far from sufficient, as most of these violations never get to the courtroom. 
Refugees usually possess neither the knowledge nor the resources to seek ju-
dicial protection. For this reason, refugees’ rights can only be adequately pro-
tected and their violations truly corrected provided there is a political will on 
the side of EU and national policy-makers not only to adopt human rights 
compliant norms, but also to make sure they are properly implemented and  
enforced in practice.

To summarise, a true protection of refugees’ rights and loyalty to migration 
and asylum rules cannot be achieved by courts alone for three crucial reasons. 
First, courts cannot take over the role of legislators and make political choices 
instead of Member States. On top of this, the Court of Justice is a court of lim-
ited competence. It does not have the power to rule on matters that are out 
of scope of EU law, even though these cases could sometimes involve viola-
tions of refugees’ rights. Finally, violations of EU migration and asylum law, in 
general, and of refugees’ rights, in particular, can only rarely be judicially vin-
dicated, as most of these cases never get to court. For these reasons, Member 
States’ compliance with EU migration and asylum standards can only be ful-
filled provided three criteria are jointly met. First, we need to be able to rely on 
good-quality EU and national legislation based on correct assumptions and 
capable of responding to the challenges on the ground. Second, true loyalty 
to EU law cannot be achieved without the political will on the side of policy-
makers, at the stages of both law-making and enforcement. In this respect, 
EU political institutions have the responsibility to act as the guardians of EU 

16   Orders of the General Court in Cases T-192/16, T-193/16 and T-257/16 N.F., N.G. & N.M. v. 
European Council, ECLI:EU:T:2017:128, ECLI:EU:T:2017:129 and ECLI:EU:T:2017:130. For a 
critique of the General Court’s approach in its judgement on the EU-Turkey Statement, 
see Goldner Lang, footnote 16.

17   For a later decision of the Court of Justice in the appleals procedure, see Joined 
Cases C-208/17 P to C-210/17 N.F. and Others v European Council, 12 September 2018, 
ECLI:EU:C:2018:705.
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migration and asylum law. Finally, the EU judiciary, comprising both the EU 
and national-level courts, needs to protect the standards set by law and make 
sensible judicial choices that are responsive to reality, within the limits of the 
judicial function.

3 Why Are There Frequent Violations?

An efficient response to Member States’ violations of EU migration and asylum 
law can only be achieved provided we understand the reasons behind them. 
These reasons can be categorised into two broader groups and they are part of 
a bigger picture of the political and social developments in the EU. First, and 
simply put, EU Member States tend to circumvent (and bend and change) not 
just migration and asylum rules, but EU rules in any area of EU law in cases 
where these rules clash with what are considered to be national interests and 
priorities. Cases of state aid, where Member States favour national champions, 
exemplify this phenomenon.

Second, there is a deeper cause why Member States often refuse to follow EU 
migration and asylum rules, in particular. This is partly due to the shortcom-
ings of the Common European Asylum System, and partly to the incapacity or 
unwillingness of EU Member States to implement the standards set thereby.

The shortcomings of the EU asylum system especially came to the sur-
face during the 2015/2016 refugee influx, when a number of the existing rules 
proved inadequate to respond to the EU political reality and the situation on 
the ground.18 The statement that some of Member States’ violations in that 
period were happening due to the shortcoming of the EU asylum rules can be 
best illustrated by the developments on the 2015/2016 Western Balkans route, 
where EU Member States and third countries on the route allowed the transit 
of more than 600,000 refugees and migrants, without consistently registering 
and fingerprinting them, and without starting asylum procedures.19

18   For a detailed discussion on the shortcomings of the EU asylum rules, during the 
2015/2016 refugee influx, which jeopardized asylum seekers’ rights, destabilised the EU 
regime of fundamental rights and led to a changed paradigm of EU law, see Iris Goldner 
Lang, “Human Rights and Legitimacy in the Implementation of EU Asylum and Migration 
Law”, in S. Vöneky and G. L. Neuman (eds.), Human Rights, Democracy, and Legitimacy in a 
World of Disorder, Cambridge University Press 2018, pp. 234–262.

19   Since the start of the refugee influx on 16 September 2015 until the closure of the Western 
Balkans route on 8 March 2016, an estimated 658,068 refugees and migrants—mostly from 
Syria, Afghanistan and Iraq, but also from other countries—transited through Croatia. 
(See Regional Refugee and Migrant Response Plan for Europe: Eastern Mediterranean 
and Western Balkans Route, UNHCR, 2016 (available at: http://www.unhcr.org/577220cf7.
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Member States’ violations of the Schengen and Dublin rules, caused by 
states’ creation and facilitation of the Western Balkans route, was confirmed 
by the Grand Chamber of the Court of Justice in A.S. and Jafari.20 According 
to the ruling, the state practice of allowing and facilitating the transit of mi-
grants and refugees along the route was illegal, as it deviated from the Dublin 
Regulation21 and the Schengen Borders Code22 and it could not be legitimised 
by the exceptional number of migrants on the route. According to the Court, 
such transit had to be regarded as “irregular crossing”, based on the Schengen 
Borders Code, “irrespective of whether the crossing was tolerated or authorised 
in breach of the applicable rules or whether it was authorised on humanitar-
ian grounds by way of derogation from the entry conditions generally imposed 
on third-country nationals”.23 The fact that such a crossing took place in the 
context of the arrival of an unusually large number of third-country nationals 
could not affect the irregular character of the crossing.24

The Court’s ruling in A.S. and Jafari sent a clear message that the Western 
Balkans route was illegal under EU law and that a different Member States’ be-
haviour could be tolerated only provided the EU legislator decided to amend 

pdf—last accessed on 15 October 2019)). On average, there were 5,500 daily arrivals with a 
peak of 11,000 arrivals on 17 September 2015. According to the Frontex report, the 764,038 
detections of illegal border crossings on the Western Balkans route in 2015 dropped to 
130,261 detections in 2016, which reflected the closure of the Western Balkans route in 
March 2016 (see Risk Analysis for 2017, Frontex 2017, 1–16, p. 19 (available at: http://fron-
tex.europa.eu/assets/Publications/Risk_Analysis/Annual_Risk_Analysis_2017.pdf—last 
accessed on 16 October 2017)). For the timeline of the developments on the Western 
Balkans Route, see Senada Šelo Šabić and Sonja Borić, “At the Gate of Europe: A Report on 
Refugees on the Western Balkan Route”, Friedrich Ebert Stiftung, SOE Dialog Südosteropa 
2017, pp. 1–21. Available at http://library.fes.de/pdf-files/bueros/kroatien/13059.pdf (last 
accessed on 15 October 2019). On the inconsistency of fingerprinting and registering 
migrants and refugees on the Western Balkans route, see EESC fact-finding missions on 
the situation of refugees, as seen by civil society organisations, Mission Report—Croatia, 
12–13 January 2016, pp. 1–8, p. 2.

20   Case C-490/16 A.S. v Slovenia, 26 July 2017, ECLI:EU:C:2017:585; Case C-646/16 Jafari, 26 July 
2017, ECLI:EU:C:2017:586.

21   Regulation 604/2013, of the European Parliament and of the Council of 26 June 2013 es-
tablishing the criteria and mechanisms for determining the Member State responsible 
for examining an application for international protection lodged in one of the Member 
States by a third-country national or a stateless person (recast), 2013 O.J. (L 180/31) 31–59 
(EU).

22   Regulation (EU) 2016/399 of the European Parliament and of the Council of 9 March 
2016 on a Union Code on the rules governing the movement of persons across borders 
(Schengen Borders Code), O.J. (L 77), 23.3.2016, 1–52.

23   Para. 92 in Jafari.
24   Para. 93 in Jafari.
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the current rules. It therefore confirmed once again that the Dublin Regulation 
needs in-depth structural changes in order to respond to reality. Even though 
the Court was absolutely right to imply the need to amend the Dublin rules, 
its conclusion that the Western Balkans route was illegal was not a sensible 
decision. As persuasively shown by A.G. Sharpston in her Opinion in A.S. and 
Jafari, the Court could have interpreted the Dublin rules differently, by taking 
into consideration the exception circumstances in which the route was being 
used.25 Instead, the Court chose to send a reproaching message to the states 
that had to deal with a very difficult situation on the ground, while trying to en-
sure that the conditions along the Western Balkans route were compliant with 
human-rights standards. As stated previously, the Court’s decision has created 
a strong deterrent effect on national authorities, which are not likely ever to 
repeat the route in case of a new refugee influx.26 Concerns that Croatia, as 
one of the Member States on the route, was also violating EU law by not having 
consistently fingerprinted migrants at the peak of the crisis are reflected in the 
fact that the European Commission decided to initiate infringement proceed-
ings against Croatia due to its potential violation of the Eurodac Regulation.27 
These developments display the inadequacy of EU migration and asylum rules 
to correspond to the developments and needs on the ground, consequently 
leading to Member States’ violations thereof.

In addition to apparent deficiencies of EU migration and asylum rules, po-
litical leaders in some Member States have openly expressed their disapproval 
of these rules and their unwillingness to respect them.28 These voices of criti-
cism of and discontent with the binding EU migration and asylum law also 
reflect the tension between the EU-level human-rights-related ambitions, on 

25   Advocate General’s Opinion in Cases C-490/16 A.S. v Slovenia and C-646/16 Jafari,  
footnote 14.

26   Goldner Lang, footnote 9.
27   Infringement Decision 2015/2197. According to the data available on 30 October 2019, the 

case is still active and is in the pre-litigation phase.
28   See, for example, the Slovak Prime Minister Fico’s statement of September 2015 in which 

he affirmed that as long as he is prime minister “mandatory quotas won’t be implement-
ed on Slovak territory”. (Nikolaj Nielsen & Eszter Zalan, “EU forces ‘voluntary’ migrant 
relocation on eastern states”, EUobserver 2015. Available at: https://euobserver.com/ 
migration/130374 (last accessed on 15 October 2019)). In a similar vein, in its non-binding 
resolution adopted on April 1, 2016, the Polish parliament stated that, when accepting 
refugees, it favors “lone women, children, families with many children and religious 
minorities”. It also expressed “its considered objection to any attempt to create perma-
nent EU mechanisms for allocating refugees”. Andrew Rettman, “Poland: Middle East 
migrants cause EU ‘tensions’”, EUobserver 2016. Available at: https://euobserver.com/ 
migration/132881 (last accessed on 15 October 2019).
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the one hand, and a combination of security concerns and xenophobic fears, 
present among national politicians and in the societies of a number of EU 
Member States, on the other hand.29 They seriously undermine the principle 
of solidarity and mutual trust among Member States.30 They also challenge 
the functioning of the rule of law in the EU, as Member States’ respect of the 
rule of law implies compliance with their legal obligations.31 Statements by 
Member States’ political leaders and their institutions, saying that the respec-
tive Member State is not going to respect EU law are, therefore, anti-rule-of-
law statements.

In this context, Member States’ violations of EU migration and asylum law 
can be understood as a process of political retrenchment or withdrawal from 
an EU policy they do not agree with, but are unable to defend their position 
at the EU level. This process can be termed a “spillback” or disintegration (as 
opposed to further European integration based on “spillover” effect into more 
policy areas).32

This process can also be well explained by relying on the concepts of 
“exit” and “voice” conceived by Albert Hirschman33 and developed further by 
Joseph Weiler in his seminal work “The Transformation of Europe”.34 In the 
following paragraphs, it will be argued that the interplay between “exit” and 
“voice” is still relevant—despite the passage of time since the creation of “The 
Transformation of Europe”—and that it can account for recent developments 
in EU migration and asylum law.

To refresh our memory, a brief account of “exit” and “voice” will be provid-
ed here. Weiler interpreted “voice” as “the mechanism of interorganisational 

29   For a discussion of human rights and legitimacy in EU asylum and migration law, see 
Goldner Lang, footnote 19.

30   According to Battjes, mutual trust in the Dublin system is “the assumption that each 
Member State will treat asylum-seekers and examine their claims in accordance with the 
relevant rules of national, European and International Law”. See Hemme Battjes, “Mutual 
trust in asylum matters: the Dublin system”, in Hemme Battjes et al. (eds.), The Principle of 
Mutual Trust in European Asylum, Migration and Criminal Law, Utrecht: FORUM, Institute 
for Multicultural Affairs 2011.

31   See para. 241 of the opinion of A.G. Sharpston in Cases C-715/17 Commission v 
Poland, C-718/17 Commission v Hungary and C-719/17 Commission v Czech Republic, 
ECLI:EU:C:2019:917, 31 October 2019.

32   For the use of the term “spillback” in the context of disintegration, as the opposite of 
“spillover”, see Leon N. Lindbeerg and Stuart A. Scheingold, Europe’s Would-be Polity: 
Patterns of Change in the European Community, Prentice-Hall, 1970.

33   Albert O. Hirschman, Exit, Voice and Loyalty: Responses to Decline in Firms, Organizations 
and States, Harvard University Press, 1970.

34   Weiler, footnote 6.
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correction and recuperation”.35 In the context of the EU, it is the Member 
States’ ability to protect their interests in the decision-making process, most-
ly in the Council of Ministers. On the other hand, “exit” is “the mechanism 
of organizational abandonment in the face of unsatisfactory performance”.36 
When applied in the EU context, total exit takes place when a Member State 
chooses to withdraw from the EU, as the UK is doing now.37 Unlike total exit, 
selective exit takes place when a Member State chooses to retain EU member-
ship, but avoids EU obligations, by action or omission.38 According to Weiler, 
there is a clear correlation between “exit” and “voice” as “a stronger ‘outlet’ for 
Voice reduces pressure on the Exit option and can lead to more sophisticated 
processes of self-correction”, whereas, “by contrast, the closure of Exit leads to 
demands for enhanced Voice.”39

The following paragraphs aim to display that Member States’ violations of 
EU migration and asylum law are the manifestation of the interplay between 
“selective exit” and “voice”. Two examples will be provided for this purpose. 
The first example, of adoption and breach of two EU Relocation Decisions, il-
lustrates that “selective exit” takes place as a result of the reduction of Member 
States’ “voice” in the Council of Ministers. This is due to the fact that the adop-
tion of EU migration and asylum acts no longer requires unanimity, but only 
qualified majority voting. Consequently, Member States can be outvoted and, 
in such cases, have to adhere to EU rules they openly or tacitly disagree with 
and consider detrimental to national interests.

The background of the two Relocation Decisions is the following. They 
were adopted by the Council of Ministers on 14 and 22 September 2015 respec-
tively.40 Both acts embodied the principle of solidarity among EU Member 
States, as their underlying premise was to relieve the burden from Greece and  

35   Weiler, footnote 6, p. 2411.
36   Weiler, footnote 6, p. 2411.
37   Weiler, footnote 6, p. 2412.
38   Weiler, footnote 6, p. 2412.
39   Weiler, footnote 6, p. 2411.
40   Council Decision 2015/1523, 2015 O.J. (L 239/146) 146–56 (EU) (establishing provisional 

measures in the area of international protection for the benefit of Italy and of Greece); 
Council Decision 2015/1601, 2015 O.J. (L 248) 80–94 (EU) (establishing provisional mea-
sures in the area of international protection for the benefit of Italy and Greece). The 
first Relocation Decision was adopted as part of the First Implementation Package on 
May 27, 2015 and the second Relocation Decision was adopted as part of the Second 
Implementation Package on September 9, 2015. For the list of acts contained in the First 
and the Second Implementation Packages, see: https://ec.europa.eu/home-affairs/what 
-we-do/policies/european-agenda-migration/proposal-implementation-package_en 
(last accessed on 15 October 2019).
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Italy—as the two geographically most exposed EU Member States of first 
entry of asylum seekers—and to distribute the asylum seekers evenly across 
the EU. The Relocation Decisions provided that, in total, 160,000 refugees, 
who arrived in Greece and Italy, should be relocated to other EU Member 
States within two years from the date of the coming into force. Initially, EU 
Member States committed to relocate 40,000 asylum seekers, based on the 
First Relocation Decision, and 120,000 asylum seekers, based on the Second 
Relocation Decision. However, in reality, Member States committed to relo-
cate “only” 98,255 persons (34,953 from Italy and 63,302 from Greece). This is 
so because 7,745 slots from the First Relocation Decisions still needed to be 
allocated and because 54,000 slots from the Second Relocation Decision were 
initially not allocated,41 and it was subsequently decided, as the result of the 
EU-Turkey Statement, to use them for the resettlement of Syrians from Turkey 
into the EU, rather than for relocations.42

The process of adoption of the Second Relocation Decision in the Council 
of Ministers illustrates that the reduction of Member States’ “voice” in the 
decision-making process, due to qualified majority voting, can lead to Member 
States’ inability to protect their positions. It revealed Member States’ division 
as to the right approach to refugee inflows. Four Member States—the Czech 
Republic, Hungary, Romania and Slovakia—voted against the Relocation 
Decision, whereas Finland abstained.43 However, due to qualified majority 
voting, these four Member States did not have enough votes to block its adop-
tion. Consequently, all the EU Member States—including the ones that failed 
to protect their positions through “Voice”—became legally bound by the re-
location quotas contained in the Decision. It marked a failure of dissatisfied 
Member States, which are in a minority, to use “Voice” in the EU decision-
making process.

Subsequent behaviour of dissatisfied Member States, following the adoption 
of the Relocation Decisions, can be understood as their “selective exit”, which 
was the direct consequence of their inability to use “Voice”. It was marked by 

41   This number was initially meant for relocations from Hungary. However, Hungary re-
fused to be the beneficiary state as it did not want to be seen as a frontline state and it 
did not want to host a registration and distribution centre for thousands of refugees. See 
Duncan Robinson, “Why Hungary wanted out of EU’s refugee scheme”, Financial Times, 
22 September 2015. Available at: https://www.ft.com/content/080fb765-5e93-35f7-9a3c 
-2e83b26c4b8c (last accessed on 15 October 2019).

42   Council Decision 2016/1754, of 29 September 2016 amending Decision 2015/1601 (EU) es-
tablishing provisional measures in the area of international protection for the benefit of 
Italy and Greece, 2016 O.J. (L 268) 82–84 (EU).

43   In addition, Denmark, Ireland and the UK did not take part in the adoption of the second 
Relocation Decision, in accordance with Protocols Nos 21 and 22 of the TFEU.
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two developments. The first was the attempt of two Member States—Slovakia 
and Hungary—to block the effects of the Second Relocation Decision by re-
sorting to the legal means available under EU law. In December 2015 they 
started annulment actions against the Second Relocation Decision before the 
Court of Justice, contesting the procedure applied in its adoption, the appro-
priateness of Article 78(3) TFEU as its legal basis and its compliance with the 
principle of proportionality. In its judgment dated 6 September 2017, the Court 
dismissed the actions brought by Slovakia and Hungary and determined that 
there were no procedural errors and that the relocation mechanism contrib-
uted to enabling Greece and Italy to deal with the refugee influx.44 Both legally 
and politically speaking, this judgment did not come as a surprise.45 However, 
it can be viewed as a failed attempt of two dissatisfied Member States to prove 
that there was a violation of their “Voice”.

The second development was the lack of political will to implement the 
Decisions, which was reflected in its poor and reluctant enforcement not only 
in the Member States that voted against the Second Relocation Decision, but 
across the EU.46 The most flagrant examples of breach of their relocation 
commitments can be ascribed to Hungary, Poland and the Czech Republic. 
According to the Commission’s Fifteenth Report on relocation and resettle-
ment of 6 September 2017, Hungary and Poland remained “the only Member 
States that have not relocated a single person and Poland has not made any 
pledge since 16 December 2015”, whereas “the Czech Republic has not pledged 
since May 2016 and has not relocated anyone since August 2016”.47 As a 

44   Joined cases C-643/15 and C-647/15 Slovakia and Hungary v Council, 6 September 2017, 
ECLI:EU:C:2017:631.

45   Even before the judgment was issued, a number of experts suggested that the legal argu-
ments raised by Slovakia and Hungary were weak. See, for example: Kees Groenendijk 
& Boldizsar Nagy, “Hungary’s appeal against relocation to the CJEU: upfront attack or 
rear guard battle?”, Odysseus Network blog, 16 December 2015. Available at: http://
eumigrationlawblog.eu/hungarys-appeal-against-relocation-to-the-cjeu-upfront-attack 
-or-rear-guard-battle (last accessed on 15 October 2019); Steve Peers, Relocation of Asylum 
-Seekers in the EU: Law and Policy, EU Law Analysis, 24 September 2015. Available at: 
http://eulawanalysis.blogspot.hr/2015/09/relocation-of-asylum-seekers-in-eu-law.html 
(last accessed on 15 October 2019).

46   For the difference between the number of relocations Member States committed to, 
based on the Relocation Decisions, and the actual number of relocations, see Annex III 
to the Commission’s Fifteenth Report on Relocation and Resettlement, 6 September 2017, 
COM(2017) 465 final. Available at: https://ec.europa.eu/home-affairs/sites/homeaffairs/
files/what-we-do/policies/european-agenda-migration/20170906_fifteenth_report_on_
relocation_and_resettlement_annex_3_en.pdf (last accessed on 10 November 2019).

47   Fifteenth Report on Relocation and Resettlement of 6 September 2017, COM(2017) 465 
final.
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consequence, the Commission decided to launch infringement procedures for 
non-compliance with the Relocation Decisions against these three Member 
States on 4 June 2017, that is, before the judgment in Slovakia and Hungary v 
Council.48 However, the litigation stage in the infringement procedures started 
after the Court of Justice issued its judgment in the annulment action by up-
holding the validity of the Second Relocation Decision.49 At the time of writ-
ing this paper, the Court of Justice has not yet decided on the matter. However, 
in her Opinion issued on 31 October 2019, A.G. Sharpston assessed that Poland, 
Hungary and the Czech Republic have failed their obligations under EU law 
and suggested that the Court should rule accordingly.50

The second example, showing that Member States’ violations of EU migra-
tion and asylum law are manifestations of the interplay between “selective 
exit” and “voice”, is the Member States’ inability to agree on the reform of the 
Common European Asylum System (CEAS) and their insistence on the state-
of-first-entry rule in the Dublin IV Proposal.51 The political deadlock in the re-
form of the CEAS can be viewed as Member States’ attempt to strengthen their 
“voice” in the decision-making process. Their aspirations for a stronger “voice” 
are primarily prompted by the strengthening of EU mechanisms that reduce 
the manoeuvring space for “selective exit”, these primarily being the principles 
of direct effect and supremacy and the EU mechanisms of judicial review.52 
Unfortunately, the negative side-effects of the interaction between “voice” and 
“selective exit” are the fiascos of the Relocation Decisions and of the reform 
of the CEAS, which signify the EU’s failure to improve its problematic asylum 
system and to show solidarity when most needed.

48   Press Release, “European Commission Relocation: Commission launches infringement 
procedures against the Czech Republic, Hungary and Poland”, http://europa.eu/rapid/
press-release_IP-17–1607_en.htm (June 14, 2017).

49   The infringement action against Poland was lodged before the Court on 21 December 
(Case C-715–17) and against Hungary (Case C-718/17) and the Czech Republic (Case 
C-719/17) on 22 December 2019.

50   Advocate General’s Opinion in Cases C-715/17 Commission v Poland, C-718/17 Commission 
v Hungary and C-719/17 Commission v Czech Republic, 31 October 2019, ECLI:EU:C:2019:917.

51   The reform of the CEAS contains seven legislative proposals made by the Commission 
in 2016. For the overview of the state of play with the reform of the CEAS, see https://
www.europarl.europa.eu/legislative-train/theme-towards-a-new-policy-on-migration/
file-reform-of-the-common-european-asylum-system-(ceas) (last accessed on 15 October 
2019). Commission Proposal for a Regulation of the European Parliament and the Council 
establishing the criteria and mechanisms for determining the Member State responsible 
for examining an application for international protection lodged in one of the Member 
States by a third-country national or a stateless person (recast), COM (2016) 270 final, 
4 May 4, 2016 [hereinafter Dublin IV Proposal].

52   Weiler, footnote 6, p. 2412 and further.
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4 Are the Existing Mechanisms Against Violations Sufficient?

The political and judicial mechanisms that have been used so far as a response 
to Member States’ violations of EU migration and asylum law have been a set 
of four types of instruments: political lobbying, infringement proceedings, the 
Art. 7 TEU mechanism and asylum-specific mechanisms. Political lobbying 
has, at least so far, not been very successful. On the other hand, infringement 
proceedings, which are initiated by the Commission against the offending 
Member State—though being a powerful judicial tool—do not in themselves 
suffice to prevent or alter Member States’ violations of EU migration and asy-
lum law, including their violations of migrants’ and asylum seekers’ human 
rights. These proceedings take years to complete and during that time the re-
spective Member State can continue breaching EU law by domestic rules and/
or practices without any consequence. In addition, the Commission has com-
plete discretion to decide in which situations and against which states to start 
the proceedings, which could be a problem if it chooses to avoid initiating an 
action for political reasons. Finally, infringement proceedings are initiated in 
case of a breach of a specific EU norm. They are not ideal in case of systemic 
breaches of EU law, which have their legal bases in different EU law provisions, 
as each breach requires a separate infringement action and such breaches can-
not be joined in a single action.53 Nevertheless, there has been a pronounced 
use of infringement proceedings in migration and asylum matters, particularly 
during the 2015/2016 refugee influx.54

As opposed to a frequent use of infringement proceedings, the Art. 7 TEU 
procedure has been conceived as the last option in the event of a Member 
State’s violation of one of the Union’s fundamental values listed in Art. 2 TEU, 
these being respect for human dignity, freedom, democracy, equality, the rule 
of law and respect for human rights, including the rights of persons belong-
ing to minorities. It could be easily conceived that systemic violations of EU 
migration and asylum law by a particular Member State create a “serious and 
persistent breach” of the rule of law, as defined by Art. 7 TEU, thus trigger-
ing its application. This has been confirmed by the Art. 7 procedure initiated 
by the European Parliament against Hungary—as one of the two Art. 7 TEU 

53   This would apply, for example, if there were multiple violations of refugees’, economic 
migrants and EU citizens’ human rights, which would represent breaches of different 
EU rules and would, consequently, require different infringement proceedings instead of 
being joined under a single procedure.

54   For the statistical data on infringement proceedings in 2015/2016 and later, see footnote 2.

EMIL_022_01_03-Goldner Lang.indd   54EMIL_022_01_03-Goldner Lang.indd   54 1/13/2020   6:12:49 PM1/13/2020   6:12:49 PM



55No Solidarity without Loyalty

European Journal of Migration and Law 22 (2020) 39–59

procedures that have been activated so far.55 In its Resolution activating the 
Art. 7 procedure, the European Parliament raised twelve points of concern, 
among them being the fundamental rights of migrants, asylum seekers and 
refugees.56 However, it is highly unlikely that this or any other Art. 7 TEU pro-
cedure will result in sanctions against the offending Member State. Identifying 
a “serious and persistent breach” requires unanimity of all Member States (ex-
cluding the state concerned) in the European Council and it is unrealistic to 
expect this to ever happen in reality. Nevertheless, despite its dysfunctional 
character, the Art. 7 procedure is not completely useless. It can have a catalys-
ing effect, by setting off parallel processes and creating pressure on the offend-
ing Member State and the EU to act.57

Last but not least, there are asylum-specific mechanisms that respond to 
Member States’ violations, these primarily being bans of Dublin transfers. 
Such bans have to be applied in two cases: first, if there are substantial grounds 
for believing that there are systemic flaws in the asylum procedure and in 
the reception conditions in the respective Member State, resulting in a risk 
of inhuman or degrading treatment.58 Second, they have to be applied, even 

55   Commission Recommendation (EU) 2016/1374 of 27 July 2016 regarding the rule of law 
in Poland, C/2016/5703, O.J. L 217, 12.8.2016, p. 53–68. For the triggering of Art. 7 TEU pro-
cedure against Poland, see the Proposal for a Council Decision on the determination of 
a clear risk of a serious breach by the Republic of Poland of the rule of law (COM (2017) 
835 final, 20.12.2017). For the triggering of the Art. 7 TEU procedure against Hungary, see 
the European Parliament resolution of 12 September 2018 calling on the Council to de-
termine, pursuant to Article 7(1) of the Treaty on European Union, the existence of a 
clear risk of a serious breach by Hungary of the values on which the Union is founded 
(2017/2131 (INL)).

56   Footnote 56. Twelve points of concern raised by the European Parliament were the fol-
lowing: the functioning of the constitutional and electoral system; the independence of 
the judiciary and of other institutions and the rights of judges; corruption and conflicts of 
interest; privacy and data protection; freedom of expression; academic freedom; freedom 
of religion; freedom of association; the right to equal treatment; the rights of persons 
belonging to minorities, including Roma and Jews, and protection against hateful state-
ments against such minorities; the fundamental rights of migrants, asylum seekers and 
refugees; and economic and social rights.

57   For example, the activation of the Art. 7 procedure against Poland prompted the sus-
pension of Poland from the European Network of Councils for the Judiciary (ENCJ) on 
17 September 2018 (see here: https://www.encj.eu/node/495, last accessed on 15 October 
2019).

58   Art. 3(2) of Regulation 604/2013, of the European Parliament and of the Council of 26 June 
2013 establishing the criteria and mechanisms for determining the Member State re-
sponsible for examining an application for international protection lodged in one of the 
Member States by a third-country national or a stateless person (recast), 2013 O.J. L 180, 
31–59. This was previously established by the ECtHR in M.S.S. v. Belgium and Greece, App. 
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if there are no systemic deficiencies, in case there is a real and proven risk of 
the person concerned suffering inhuman or degrading treatment.59 Banning 
Dublin transfers in both cases is an important tool that protects asylum seek-
ers’ rights. However, it has neither punishing, nor preventive effects on the 
offending Member State. Just the opposite, banning a Dublin transfer can be 
viewed as a reward to the offending Member State, since it encourages its illegal 
behaviour in the future by releasing it from any duties towards the respective 
asylum seeker and by exempting it from its responsibility and burden-sharing 
obligations.

All in all, current mechanisms are insufficient to respond to frequent viola-
tions of EU migration and asylum law and to other legal challenges, such as the 
increasing violations of the rule of law in some Member States. For this reason, 
the emergence of new tools, which rely on conditionality, is not surprising.60 
The most prominent example is the rule of law conditionality, which is embod-
ied in the newly proposed Regulation on the protection of the Union’s budget 
in case of generalised deficiencies as regards the rule of law in the Member 
States.61 The proposed Regulation establishes a link between a Member State’s 
violation of the rule of law and the suspension of EU payments.62 If adopt-
ed, it could apply to any “generalised deficiency as regards the rule of law”, 
which could include widespread or recurrent violations of EU migration and  
asylum law.63

No. 30696/09, 2011 Eur. Ct. H.R. 108, and by the Court of Justice in Joined Cases C-411/10 
and C-493/10 N.S. v Secretary of State for the Home Department M.E. et al. v Refugee applica-
tions Commissioner et al, 21 December 2011, ECLI:EU:C:2011:865.

59   See in particular Tarakhel v. Switzerland, App. No. 29217/12, 2014 Eur. Ct. H.R. 1185, and 
Case C-578/16 PPU C.K. v. Slovenia, 16 February 2017, ECLI:EU:C:2017:127.

60   Even though conditionality is mostly associated with the pre-accession acquis, it is also 
contained in some, though less frequent, instances of the post-accession acquis, such 
as in the measures adopted as a response to the financial crisis in 2010, including the 
ESM, and in relation to EU funds. For the existing conditionality in the area of justice 
and home affairs, see, for example, Art. 3(4) of Regulation 513/2014 establishing, as part of 
the Internal Security Fund, the instrument for financial support for police cooperation, 
preventing and combating crime, and crisis management and repealing Council Decision 
2007/125/JHA.

61   Proposal for a Regulation on the protection of the Union’s budget in case of generalised 
deficiencies as regards the rule of law in the Member States, COM (2018) 324 final, 2 May 
2018.

62   For a discussion of the proposed Regulation and the rule of law conditionality contained 
therein, see Iris Goldner Lang, “The Rule of Law, the Force of Law and the Power of Money 
in the EU”, Croatian Yearbook of European Law and Policy (CYELP), Vol. 15, forthcoming in 
December 2019.

63   According to Art. 2(b) of the proposed Regulation, “generalised deficiency as regards the 
rule of law means a widespread or recurrent practice or omission, or measure by public 
authorities which affects the rule of law.”
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On the positive side, the proposed Regulation would increase the EU’s 
power and legitimacy, as well as the protection it provides across the EU by 
creating common standards for defining the rule of law, and common criteria 
and mechanisms for establishing and sanctioning its violation. However, the 
suspension of payments is acceptable under EU law only provided there is a 
sufficiently direct link between a Member State’s violation and the risk that 
this would impact on the successful implementation of the specific operation 
supported by the EU funding.64 This might not always be the case in the con-
text of the proposed Regulation, as not all generalised deficiencies as regards 
the rule of law are susceptible to having an impact on the effective use of EU 
funds by the Member States. One may also wonder to what extent the rule of 
law conditionality would lead to the transformation of anti-rule-of-law trends 
in the concerned Member State, which opens up the question of whether, if 
adopted, it would do more harm than good by creating a climate prone to anti-
EU emotions.

The increased conditionality approach is also visible in the context of the 
adoption of the new budget for migration and asylum in the next Multiannual 
Financial Framework for the period from 2021 until 2027. The proposal is to link 
cohesion funds (European Social Fund and European Regional Development 
Fund) to the number of migrants taken in each Member State with a view to 
integrating them. If adopted, this condition would be included as an addition-
al element of the distribution key when allocating funds to Member States. 
Its purpose would be to incentivize Member States to contribute to imple-
mentation of the migration and asylum acquis by integrating migrants and 
to reward Member States’ efforts in this domain. However, this proposal has 
turned out to be highly controversial, as visible from the opposed reactions 
by some Member States, which claim that it conflicts with the objectives of  
structural funds.65

Additionally, the Proposal for the draft Common Provisions Regulation 
(CPR) for the programming period 2021–2027 further strengthens the exist-
ing conditionality mechanism by introducing four horizontal and 16 the-
matic enabling conditions, some of which are linked to fundamental rights 
and equality.66 Again, a Member State’s failure to fulfil these conditions could 

64   Joined Cases T-99/09 and T-308/09 Italian Republic v Commission, ECLI:EU:T:2013:200, 
para. 53.

65   Eszter Zalan and Eric Maurice, “Eastern states feel ‘ridiculed’ by EU budget plan”, 
Euobserver 30 April 2018. Available at: https://euobserver.com/economic/141720 (last ac-
cessed on 15 October 2019).

66   Proposal for a Regulation laying down common provisions on the European Regional 
Development Fund, the European Social Fund Plus, the Cohesion Fund, and the 
European Maritime and Fisheries Fund and financial rules for those and for the Asylum 
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block its access to funds. However, none of these conditions is directly linked 
to Member States’ compliance with the migration and asylum acquis. Some 
Member States (e.g. the Netherlands) are trying to push for a stronger condi-
tionality in the area of migration and asylum budget, by proposing to make 
the CPR fund allocation conditional on effective implementation of the CEAS. 
The idea would be to add a horizontal enabling condition, which would entitle 
the Commission to suspend payments for all the CPR funds to a Member State 
that breaches EU asylum law.67 This proposal is likely to encounter strong re-
sistance by some Member States in the negotiations on the new MFF, which 
are currently underway.

5 Conclusion

EU migration and asylum law has entered a new phase of development marked 
by Member States’ “selective exit” and “spillback”, i.e. political withdrawal from 
certain parts of the commonly adopted migration and asylum acquis. With the 
weakening of their “voice” in the EU legal setup, Member States are resorting 
to violations of EU migration and asylum law and to ignoring mutual obliga-
tions and needs. Such developments are having a negative impact on inter-
state solidarity and mutual trust, not only in the area of migration and asylum, 
but, more broadly, in other policy areas. Mistrust among Member States, when 
discussing and performing migration and asylum activities, is spilling over into 
other areas of EU-level decision-making. There can simply be no EU solidarity 
without loyalty to EU law.

There are three possible scenarios as to how this situation could evolve in 
the future. The best, but, unfortunately, a highly unlikely scenario would be for 
the Member States that are violating EU migration and asylum law to change 
their behaviour and start respecting their membership obligations. However, 

and Migration Fund, the Internal Security Fund and the Border Management and Visa 
Instrument, COM (2018) 375 final. According to Art. 11(1) and Annex III of the draft 
Common Provisions Regulation, two horizontal enabling conditions are related to funda-
mental rights. These are the “effective application and implementation of the EU Charter 
of Fundamental Rights” and the “implementation and application of the United Nations 
Convention on the rights of persons with disabilities (UNCRPD) in accordance with 
Decision 2010/48”. In addition, according to Art. 11(1) and Annex IV, some of the thematic 
enabling conditions are related to fundamental rights, such as the requirement to have a 
National Roma Integration Strategy and national strategic frameworks for gender equal-
ity and for social inclusion and poverty reduction.

67   For the list of funds encompassed by the CPR, see footnote 67. The new horizontal en-
abling condition would be added to Annex III of the CPR.
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this could happen only provided there was a change of the political leadership 
and climate in the respective Member States. Considering the current political 
and social situation in a number of Member States, this is more wishful think-
ing than a realistic scenario.

The second, most likely scenario is that the current stalemate continues for 
an indeterminate period of time. Under this scenario, some Member States 
would continue with their illegal practices, whereas the EU institutions would 
try to urge them to act differently. However, as shown previously, the existing 
EU mechanisms against Member States’ violations are not sufficient. On top of 
this, it is questionable whether the EU political institutions will gather enough 
strength to put more pressure on the erring Member States.

The third, most dangerous scenario would be to allow the offending Member 
States to strengthen their “voice” in the EU decision-making process. On the 
positive side, this would reduce the incentive for “selective exit”. However, it 
would, at the same time, enable self-centred national interests, with prevailing 
anti-liberal and anti-human rights ideas, to start dominating in the EU politi-
cal and legal discourse. Even though such a change could break the deadlock 
in the current reform of the CEAS, it would lead to “regressive integration”—
a new phase of EU integration, which would restrict individual rights and 
freedoms.68 And this is not the European Union that liberal democracy would 
wish for.
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68   As opposed to “regressive integration”, progressive integration is marked with the confer-
ral of ever more and ever stronger individual rights. For a dicussion and contextualisation 
of the term “regressive integration”, see Goldner Lang, footnote 19.
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