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Abstract: COVID-19 policies in the European Union and the United States have 

severely restricted free movement, migration and asylum rights, in particular 

putting into jeopardy the human rights of refugees. This chapter addresses these 

implications, while indicating the particularities of anti-COVID-19 mobility 

measures on both sides of the Atlantic. The chapter will disclose that COVID-19 

mobility measures represent extraordinary challenges to fundamental principles of 

both the EU and the US; free movement of persons without border controls is a 

central reason for the existence of the EU and protection of individuals fleeing 

persecution has been a core commitment of the US since its founding.  The human 

rights implications of all of these border closures are alarming, putting at grave 

risk vulnerable populations who are ostensibly protected by these domestic and 

international legal obligations.  
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1. Introduction 

COVID-19 policies in the European Union and the United States have severely 

restricted free movement, migration and asylum rights, in particular putting into 

jeopardy the human rights of refugees. This chapter addresses these implications, while 

indicating the particularities of anti-COVID-19 mobility measures on both sides of the 

Atlantic. The discussion will show that the effects of these measures in the EU were 

most visible on the internal plane, where free movement rights of EU citizens suffered 

due to the reintroduction of intra-Schengen border controls and the imposition of travel 

restrictions and bans on entry and exit to/from EU Member States’ territories. On top of 

this, EU Member States closed all external borders, banning entry to all non-essential 
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travel from third countries and imposing a number of restrictions, which led to a 

temporary halt in the registration and lodging of asylum applications in a number of 

Member States. On the other hand, in the U.S., the impact of COVID-19 mobility 

policies was predominantly felt on the external plane by non-U.S. citizens, as the U.S. 

closed its borders to asylum seekers and banned entry of nationals from thirty-one 

countries. These measures have had devastating human rights consequences.  

 

Though all of these measures were justified in the name of public health, in both the EU 

and the U.S., we see the COVID-19 pandemic being used as a convenient rationale for 

restrictions on movement – a rationale that disguises other, less salutary, motivations. 

Additionally, some restrictions appear disproportionate, given that public health could 

have been protected by less restrictive means and without such substantial interference 

with human rights. This chapter will address these issues by discussing the situation in 

the U.S. (section 2) and the EU (section 3), followed by concluding remarks, 

summarizing the main findings for both sides of the Atlantic (section 4).  

 

2. Shutting Down the Southern Border: The Trump Administration and 

COVID-19 

Hiring manythousands [sic] of judges, and going through a long and 

complicated legal process, is not the way to go – will always be disfunctional 

[sic]. People must simply be stopped at the Border and told they cannot come 

into the U.S. illegally.  Children brought back to their country...... Trump (2018) 

 

In the United States, the Trump administration has used the COVID-19 pandemic to 

achieve its core immigration policy goal of closing the border to asylum seekers.   As a 

populist who believes that harsh restrictions on immigration are key to his election and 

re-election, Trump has worked since his inauguration to “build the wall” and destroy the 

asylum system. Drawing from the toolkit of its previous nationality bans and border 

restrictions, the administration has constructed a web of presidential proclamations that 

accomplish the unthinkable: expelling all non-citizens who arrive at the border without 

even the chance to lodge a claim for protection under the UN Convention Relating to 

the Status of Refugees or the UN Convention Against Torture, both of which the United 

States has bound itself to follow.1  
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While the “Muslim ban” he issued his first week in office garnered outrage, protests, 

and lawsuits, less attention was paid to the blueprints Trump had issued two days earlier 

to dismantle the asylum system.  After the US Supreme Court upheld the third iteration 

of the Muslim ban in June 2018, the administration turned its destructive gaze to the 

asylum program.  After Trump’s first asylum ban at the border was enjoined in 

December 2018, the Department of Homeland Security (DHS) began implementing the 

“Migrant Protection Protocols,” returning to Mexico all undocumented non-Mexicans 

arriving at the southern land border pending their immigration hearing.  In July 2019, 

the administration issued its second ban on asylum seekers, this time rendering 

ineligible for asylum individuals who transited through a third country in which they did 

not apply for protection from persecution or torture prior to entering the United States at 

the southern land border. This rule was enjoined in June 2020, but by that time, the 

border restrictions justified by the COVID-19 pandemic were already in place, 

preventing asylum seekers from accessing protection at the southern border. 

 

Using the COVID-19 pandemic as justification, the Trump administration has banned 

nationals from thirty-one countries from entering the United States.  The first ban came 

into effect on February 2, 2020, through a presidential proclamation that barred many 

non-citizens traveling to the US from China.2 This order aligned with the racialized 

rationales behind the Muslim ban, as did the February 29 order implementing a nearly 

identical ban with respect to Iran (Kritzman-Amir and Ramji-Nogales 2019). The 

surprise came on March 11, when Trump issued a ban on travelers from Schengen 

countries,3 and three days later, the United Kingdom and the Republic of Ireland, on 

similar terms (Trump 2020(a)).  These bans, which are currently in effect, have no end 

date; the current public health emergency has been used to justify permanent bans.  

Moreover, while each of these bans appears to contain an exception for asylum seekers,4 

it is hard to understand how asylum seekers who are now ineligible for a visa will be 

able to lodge a claim for protection in the United States.  

 

At the same time, the administration was closing down the southern border even to 

asylum seekers.  On March 20, the Department of Homeland Security, using the risk of 

spreading the COVID-19 virus as justification, shut the land border with Mexico to a 

group of non-citizens that includes most if not all asylum seekers5 (U.S. Department of 

Homeland Security 2020(b)).  Guidance provided to Customs and Border Protection 
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agents did not instruct them to ask whether migrants had a fear of return, as they are 

normally required to do in order to provide asylum seekers with access to the asylum 

system.  The only group of migrants who would not be subject to the ban are those who 

make an “affirmative, spontaneous, and reasonably believable claim that they fear being 

tortured in the country they are being sent back to” Lind (2020).  This policy hinges 

human rights protections on the migrant’s ability to raise and specify a torture claim, an 

approach that does not comport with the obligations of the Convention Against Torture, 

not to mention the Refugee Convention.  A group of leading public health experts 

challenged the health rationale for the ban and offered guidance on safely processing 

asylum seekers at the border.  Ignoring this advice, the Trump administration instead 

extended this thirty-day order four times, using “prolonged temporariness” to normalize 

a radical assault on the human rights of asylum seekers (Kritzman-Amir and Ramji-

Nogales 2019).  

 

Yet one pandemic-justified ban was not sufficient for the Trump administration, which 

has thrown every toy in its cart at border closure, particularly targeting asylum seekers.  

The executive added two more bans, one relying on the economy for its rationale and 

the other making permanent the ability of the administration to close the border to 

asylum seekers for overly broad “health” reasons.  First, on April 22, using the “risk to 

the U.S. labor market during the economic recovery following the COVID-19 outbreak” 

as his justification, Trump banned the entry of most immigrants into the United States 

(Trump 2020(b)). This labor market ban on immigrant visas, which was originally in 

place for sixty days, has been extended through December 31 and has been expanded to 

include non-immigrants arriving on particular visas for skilled and temporary workers.  

On the heels of several other devastating executive restrictions on the asylum process, 

on July 9, the Trump administration issued a proposed regulation that adds as a bar to 

asylum and protection under the Convention Against Torture “symptoms consistent 

with . . . any contagious or infectious disease[,] . . . contact with such a disease[,] . . .or 

coming from a country . . . where such disease is prevalent or epidemic.”   When this 

rule becomes final, it will achieve Trump’s goal of closing the border to asylum seekers 

(U.S. Department of Homeland Security 2020(a)). 

 

As in the EU, the Trump administration’s approach to temporary labor migration 

highlights the flimsiness of the COVID-19 rationale for closing the border to asylum 
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seekers.  On March 20, the Department of State announced that it would temporarily 

suspend all routine visa processing at its embassies and consulates abroad.   Six days 

later, the State Department designated both agricultural and non-agricultural temporary 

work visas as “mission critical” and a “national security priority,” and announced that it 

would continue processing these visas, eliminating the requirement of an in-person 

interview in some cases (U.S. Department of State 2020).  Trump’s labor market ban on 

immigrant visas creates an exception for, “any alien seeking to enter the United States 

to provide temporary labor or services essential to the United States food supply chain.”   

In short, the COVID-19 pandemic is invoked as a justification to keep out asylum 

seekers but brushed aside when it comes to temporary migrant workers who are 

essential to the economic engine of the United States. 

 

The human rights consequences of Trump’s COVID-19 policies at the border have been 

dire.  Relying on these bans, US Customs and Border Protection (CBP) has expelled 

nearly 70,000 migrants at the southern border, using expedited processes so summary 

that they took only an estimated ninety-six minutes to review claims and deport 

applicants (U.S. Department of Homeland Security 2020(c)).  The COVID removals 

included more than 1,000 unaccompanied children, some as young as ten years old.   

Many asylum seekers pushed back into Mexico are unable to access adequate shelter, 

necessary medical care, and sufficient food.   All face escalating violence at the hands 

of cartels; kidnappings and murders in Mexico rose in March 2020 (Human Rights First 

2020).   

 

The situation for detained migrants during the COVID-19 pandemic is similarly dire.  

By late July 2020, nearly 4,000 immigration detainees had tested positive for COVID-

19; 941 of them remained in custody (U.S. Immigration and Customs Enforcement 

2020).  It is difficult if not impossible to ensure social distancing and other safety 

practices in immigration detention centers.  The health of all detainees, and especially 

those with underlying conditions that make them more vulnerable, is at serious risk; the 

Trump administration’s decision to detain them for entering without documents is 

inhumane.  Moreover, The Trump administration has used the COVID-19 pandemic to 

launch a second family separation initiative, this time offering parents the “binary 

choice” between remaining in detention with their minor children in the face of the 



6 
 

pandemic or being separated from their children, who would be released from detention 

(Amnesty International 2020). 

 

3. Free Movement of EU Citizens, Migration and EU Borders in the Time of 

COVID-19 

The aim of this section is to discuss restrictions to free movement of persons that have 

been adopted by EU Member States as a response to the COVID-19 pandemic and the 

implications these have had on EU citizens and third-country nationals. The first part of 

the section will address the implications of anti-COVID-19 measures on mobility of EU 

citizens within the EU and on the functioning of internal Schengen border controls. This 

part will briefly lay out EU rules on free movement of EU citizens and on Schengen, 

and will outline the types of national restrictions adopted as a response to the pandemic. 

Particular attention will be given to their compliance with the EU principles of non-

discrimination and proportionality, which underpin EU free movement rules, with a 

particular focus on the requirements of necessity and proportionality stricto sensu. The 

second part of the section will examine the implications of anti-COVID-19 measures for 

the external EU borders, in particular for migrants and refugees. 

 

3.1 Anti-COVID-19 Measures and Free Movement of EU Citizens   

In March 2020 almost all EU Member States unilaterally adopted a number of anti-

COVID-19 measures, drastically restricting free movement of persons in the EU. They 

also enforced lockdowns, which included restrictions on intra-state non-essential 

movements, and temporarily closed their external borders towards third countries for 

most non-residents. Never in the history of the European integration, which is based on 

the idea of a single market, has the EU been confronted with such a magnitude of 

restrictive measures, which have called into question the viability of the internal market. 

The European Commission, which was initially reluctant to reintroduce internal border 

controls and travel restrictions/bans, soon yielded under pressure to the reality of 

unilateral national restrictions implemented across the Union and began adopting a set 

of soft law measures aimed at coordinating national measures. 6  

Restrictive measures in most EU Member States that limited several aspects of the right 

to free movement can be categorized into two groups. First, by July 15, 2020 seventeen 

Schengen states reintroduced internal border controls on their intra-Schengen borders.7 
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Additionally, non-Schengen EU Member States strengthened their border controls 

towards neighbouring Member States. Consequently, in spring 2020 the entire European 

territory stopped being a border-control-free area, which was a strong blow to what has 

always been considered as one of the most notable achievements of European 

integration. Interestingly, even though the Schengen Borders Code does not expressly 

mention the reintroduction of internal border controls in case of threats to public health, 

the European Commission accepted Member States’ restrictions by suggesting that in an 

extremely critical situation, a risk posed by a contagious disease can be equated to a 

public policy or internal security threat.8  

The second type of anti-COVID-19 measures restricting free movement of persons in 

the EU were various types of travel restrictions, suspending different forms of passenger 

transportation – such as flights, trains, buses and maritime transport – and bans on entry 

and exit of persons to/from national territories.9 The difference in scope and rigidity of 

national travel restrictions and bans resulted in a spectrum of diverse and sometimes 

inconsistent restrictions across the EU. As an example, most entry bans to national 

territories contained exceptions for domestic nationals and residents; some provided 

exceptions for nationals, residents and persons confirmed negative for COVID-19; 

while others offered exceptions to nationals, residents and persons entering the national 

territory for “valid reasons.”  

Member States justified all travel restrictions – including entry and exit bans to/from 

national territories – on public health grounds. Unlike the Schengen Borders Code, EU 

Treaty and secondary law rules on free movement of EU citizens explicitly allow states 

to justify national restrictions for public health reasons, provided these restrictions are 

applied to all EU citizens in a non-discriminatory and proportionate manner.  

According to the Citizens’ Rights Directive, public health grounds can be relied upon 

only for diseases with epidemic potential, as defined by the WHO, and for other 

infectious or contagious parasitic diseases if they are the subject of protection 

provisions applying to nationals of the host Member State.10 There is no doubt that 

COVID-19 satisfies these parameters, meaning that public health grounds can be 

invoked as a legitimate justification for national travel restrictions and entry/exit bans.  

However, national travel restrictions and bans are admissible under EU law only 
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provided they do not discriminate against nationals of other Member States who are 

resident in the host Member State, in comparison to domestic nationals, and provided 

that they satisfy the principle of proportionality. Consequently, exemptions to entry 

bans applicable exclusively to domestic nationals and not to resident EU citizens from 

other Member States, as well as bans on transit of EU citizens and residents who are 

returning home to their Member State, would be contrary to EU law.11 

The fulfilment of the principle of proportionality is particularly problematic in relation 

to anti-COVID-19 measures restricting free movement of persons. Evaluating whether a 

particular restrictive measure, such as an introduction of border controls or a travel ban, 

is proportionate to the level of protection of human health it affords is particularly 

difficult when faced with a high degree of scientific uncertainty associated to COVID-

19. Even though travel restrictions/bans and border controls are obviously suitable for 

the protection of public health, since they contribute to the reduction of the number of 

SARS-CoV-2 virus infections by minimising the number of personal contacts and 

transmissions, it is much more difficult to determine whether they satisfy the criteria of 

necessity and proportionality stricto sensu. At the time when most EU Member States 

decided to introduce rigorous travel restrictions and bans, the level of knowledge about 

COVID-19 was and still is not sufficient and conclusive enough to judge with certainty 

that no alternative, less restrictive measure would protect public health interests just as 

effectively (criterion of necessity). Scientific knowledge about COVID-19 was not 

sufficient to determine with certainty whether the same result would have been achieved 

just as effectively through mass screening and testing at all border control points and 

through increased contact tracing and better public health communication.  

In addition, the creation of special border corridors, which were set up by some Member 

States, for thousands of seasonal workers, significantly departs from the general idea 

that free movement of persons should be temporarily sacrificed for the benefit of public 

health. The way such mobility corridors were arranged, without sufficient regard to 

public health precautions (Bejan 2020), can be viewed as inconsistent with other anti-

COVID-19 measures, thus challenging the suitability of those measures. On the other 

hand, if it was possible to organise such mobility corridors while respecting all public 

health standards, one cannot but wonder why it would not be possible to do the same on 

a wider scale, which calls into question the necessity of COVID-19 restrictive measures. 
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In addition, there are different views as to whether travel restrictions and bans are 

reasonable, considering other competing interests, i.e. whether they justify the degree of 

interference to free movement in the EU (proportionality stricto sensu). The answer to 

this question might vary depending on how wealthy a society is and how long it can 

withstand the economic consequences of lockdowns. This explains why in summer 

2020 a number of EU Member States, whose economies depend on tourism, decided to 

ease travel restrictions and bans, despite the fact that some of them are faced with a 

higher number of SARS-CoV-2 infections than in winter/spring 2020. It also means 

that, if the EU is faced with another COVID-19 wave of infections in autumn/winter 

2020/2021, this may not result in the same degree and type of travel restrictions and 

bans as the ones in effect during the winter and spring of 2020.  

 

3.2 Rights of Migrants and Refugees in the EU in the Time of COVID-19 

Member States’ temporary closure of external borders towards third countries has had 

significant implications for all third-country nationals non-resident in the EU. The 

closure of external borders was accompanied by a spectrum of national measures 

restricting migrants’ and refugees’ rights and leading to a temporary halt in the 

registration and lodging of asylum applications and the right to move in and out of 

reception centers in a number of Member States.12 For example, in March 2020 

Hungary indefinitely suspended admission of migrants to its transit zones, thus 

effectively suspending access to asylum.  Prime Minister Viktor Orbán justified this 

suspension by claiming that there was a clear link between illegal migration and the 

COVID-19 outbreak (Hungary Today 2020). Greece and Cyprus also temporarily 

suspended asylum applications, whereas Italy and Malta announced that their ports 

cannot be classified as “safe places.” Belgium closed its arrival centers for newly 

arriving asylum seekers, whereas Spain suspended all second interviews, thus 

temporarily suspending the processing of asylum applications. France also suspended 

all registration activities, which, in effect, led to the suspension of all asylum 

procedures. In addition, Member States, the UNHCR and the IOM temporarily 

suspended resettlement operations (European Commission 2020).  

 

The situation in reception centers proved particularly critical due to the fact that many 

reception facilities in different Member States were overcrowded and not properly 

equipped to put in place adequate preventive measures. For this reason, once SARS-



10 
 

CoV-2 virus entered a reception center, it spread easily in the center, and all its users 

were forced to remain locked down in the center to prevent further transmission. Such a 

SARS-CoV-2 virus infection occurred in a German reception center, where half of 600 

people tested positive and all the people in the center were placed in lockdown (Nielsen 

2020). 

 

The limited access to EU Member States’ asylum systems and processing was reflected 

in the number of asylum claims, which hit the lowest level since 2008 and represented 

an 87 percent decrease from pre-COVID-19 levels in January and February 2020 

(European Asylum Support Office 2020(b)). All these measures made it even more 

challenging for these highly vulnerable individuals to reach the EU territory and seek 

asylum there. Most of these measures were imposed for public health reasons, but one 

wonders whether in some instances COVID-19 was used to justify restrictions that were 

motivated by other reasons, such as in case of Hungary. Additionally – and similar to 

travel bans for EU citizens –  it is questionable whether some of the restrictions 

applicable to asylum seekers were disproportionate, i.e. whether public health could 

have been protected by less restrictive means and whether these measures were 

reasonable, considering the level of interference with human rights.  

 

There were also some positive developments. In some Member States, detention 

regimes were eased. For example, in Belgium almost half of detainees without criminal 

records were released due to the interruption of return procedures, whereas in Sweden 

the total number of spaces in detention centers was significantly reduced to avoid 

overcrowding. Additionally, some Member States, such as Portugal, improved asylum 

seekers’ access to healthcare.  

 

4. Conclusion 

Both the EU and the US have locked down their borders in response to the COVID-19 

pandemic. At least some aspects of these closures violate international law, and all raise 

the question of whether public health is an adequate legal justification for the measures 

taken in the name of the COVID-19 pandemic that restrict the human rights of migrants, 

including asylum seekers.  The border closures also raise the question of whether public 

health is the actual reason for restricting entry, or whether it is merely a vehicle for 

disguising otherwise unlawful political choices.   
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The responses of the EU and the US to the COVID-19 pandemic put serious pressure on 

the international refugee law regime.  Though the EU has historically taken its human 

rights obligations seriously, many states suspended access to the asylum process 

temporarily.  Perhaps less surprisingly given that the U.S. views its relationship to 

international law as exceptional, the Trump administration closed external borders to 

Canada and Mexico even to asylum seekers, and banned entry by travelers from 

numerous countries.  This policy appears more permanent than the EU restrictions.  

Moreover, the U.S. continued to detain asylum seekers despite the risks posed by the 

pandemic while in contrast, some EU nations eased their detention policies.  The human 

rights consequences of the external border shutdowns are deeply concerning, as are US 

detention practices, and their repercussions may outlast the pandemic. 

 

Choices about which borders to close reveal fundamental differences between the EU 

and the US.  The United States has been a federal nation for nearly 250 years; though 

some state governors raised the specter of closing internal borders, the strongest 

measures taken to date have been quarantines imposed on travelers from other states.  

The EU, which has been working towards an ever more perfect union since 1958, faced 

a serious threat to that goal, as EU states closed internal borders within and beyond the 

Schengen zone and implemented travel restrictions and entry and exit bans on non-

nationals.   

 

It is not clear whether public health emergencies are an adequate legal justification for 

border closures in either legal regime.  In each case, the use of the COVID-19 pandemic 

as justification to exclude certain individuals has been belied by exceptions created for 

seasonal workers needed to keep the economy working.  In Europe, travel restrictions 

and entry and exit bans have been relaxed to enable the summer tourist season, but may 

return with another wave of infections.   

 

All of these border closures were unprecedented, undermining regional EU treaty 

commitments and violating international legal obligations under the UN Refugee 

Convention.  These closures also represent extraordinary challenges to fundamental 

principles of each union; free movement of people without border control is a central 

reason for the existence of the EU and protection of individuals fleeing persecution has 
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been a core commitment of the US since its founding.  The human rights implications of 

all of these border closures are alarming, putting at grave risk vulnerable populations 

who are ostensibly protected by these domestic and international legal obligations. 
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