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One of the main questions raised by Ken Ehrenberg's book The Functions of Law (OUP, 2016)1 is how 

to remain a legal positivist and still adhere to the view that law should best be understood in terms 

of its ends or functions.2 According to Ehrenberg, 

it seems that many legal positivists believe that a method which emphasizes law’s function is tarred by 

the central place given to it by their opponents, by the obvious problems with functional explanations 

in the natural sciences, or by the somewhat mystical and conspirational role it sometimes plays in the 

social sciences (2). 

Ehrenberg illuminatingly provides answers to both sides of the question by exposing his ontological 

understanding of law, claiming that law is best understood as a genre or kind of institutionalised 

abstract artifact (11-12). According to Ehrenberg, who is here drawing on Dipert's and Thomasson's 

theory of artifacts, law is a (public) artifact in that it is intentionally created or designed by people to 

serve some purpose and to signal its identity, i.e. to be recognizable to and treated as such by a 

certain intended audience (30-31, 176-179). Moreover, drawing on Searle's theory of institutions, 

Ehrenberg argues that law is also an institutionalised artifact in that it involves the creation and 

assignment, on the basis of a formal codification, of statuses which carry rights and responsibilities, 

i.e. the so-called deontic powers (35-36). Finally, law is, according to him, abstract in that it is 

ontologically immaterial (11). By showing that law is an artifact kind and thus clearly a human 

creation, Ehrenberg gives support to the legal positivist ontology of law. By showing that law is a 

special kind of artifact, i.e. a public artifact, and at the same time also an institution, and as such 

created by humans to serve certain purposes, he shows how law's nature is related to its function 

and thus how law's identity is best understood in terms of its purposes or functions. The functions in 

terms of which one should explain law are, according to Ehrenberg's analysis, law's proper (or design) 

functions, i.e. those functions that the inventors or creators of law ascribed to law when creating it 

(24, 144).  

While I in general agree with Ehrenberg's analysis of the artifactual and institutional character of 

law and share a great many ideas he elaborated in the book, I still have some doubts and 

reservations regarding some of the particulars of his theoretical position. For the purpose of this 

comment, I will limit myself to three points. The first regards Ehrenberg's identification of the object 

of inquiry and the possibility of making ontological inferences from individual laws to law as a type 

(genre or kind). The second concerns his explanation of the artifactual character of customary laws 

and his general view on the form and degree of intentionality required for the artifact to be brought 

into existence. The third refers to the methodology he advocates for getting to the general notion of 

                                                           
1
 Kenneth Ehrenberg, The Functions of Law (Oxford University Press 2016). 

2
 With two important caveats. First, according to Ehrenberg, this does not imply that knowing what functions 

law serves is sufficient to understand law, and second, that “success or even having the characteristic function 
is necessary to be a member“ of the kind 'law' (31-32). 
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laws' functions and his characterization of law's function stemming from law's artifactual and 

institutional character. 

 

1. Legal system: A missing step in the argument? 

Disambiguating the levels of generality of law, Ehrenberg differentiates law as a type (or genre or 

kind) of artifact (‘law in general’) and individual laws (individual legal enactments and legal decisions) 

and legal systems as its sub-types, each with their respective tokens.3 In order to show that law is a 

special artifact type, i.e. one that is institutionalised and abstract, Ehrenberg argues that individual 

legal enactments are institutionalised abstract artifacts (192). On his very thoughtful analysis, laws (in 

the sense of positive legal enactments and decisions) are institutionalised abstract artifacts in that 1) 

they have authors (legislators and judges); 2) these authors intentionally created them; 3) they did 

this so that they serve some purpose or function (which means that they are artifacts); 4) they are 

ontologically immaterial (which means that they are abstract), and 5) they have a status function 

assigned by type rather than by token (which means that laws are institutionalised, i.e. that they are 

formal institutions).  

However, when it comes to legal systems, which belong to the same type (law) as individual legal 

enactments, Ehrenberg has little to say about why they themselves are institutionalised (abstract) 

artifacts, which I think is necessary if one wants to characterise the whole type as a type of 

institutionalised abstract artifact. According to Ehrenberg, authors of a legal system are either 

“founders or collections of lawmakers“ and legal systems are abstract since they are “systematized 

collections“ of legal enactments, which are themselves ontologically immaterial (192). As such, legal 

systems are “often self-consciously designed to be frameworks for the creation of individual laws“ or 

“when they are not so self-consciously designed, the officials who make, interpret, and implement 

those individual enactments are mindful of their impact on the system as a whole“ (17). However, 

Ehrenberg does not say much about how the founders or collections of lawmakers intentionally 

create a legal system and what this specific intention to create a legal system consists of. The 

intention to create a legal system cannot be a collection of intentions to create individual legal 

enactments. Moreover, he claims that the function of a legal system or law in general can be inferred 

from the functions of individual legal enactments and legal decisions by way of describing them in a 

generalised and aggregated way (to which I'll return shortly). However, he gives no argument why 

this would be so, i.e. why the function of a legal system would be a generalization of all individual 

laws' functions. Finally, he says nothing about whether a legal system is an 'institutionalised' artifact. 

Since, according to Ehrenberg, something is 'institutionalised' if its status is assigned by type (35), he 

should have shown that there exist some codified rules determining what counts as a legal system.4 

                                                           
3
 According to Ehrenberg, the third sub-type of law are legal norms, “distinct from laws and legal systems, 

although tokens of those will always also include one or more legal norms“ (19-20). However, since he himself 
does not go further than simply mentioning this sub-type, I will skip it in my argument. 
4
 However, there is perhaps a possible way out for Ehrenberg. If he distinguished between a legal system and a 

momentary legal system (Joseph Raz, The Concept of a Legal System (Clarendon Press 1980) 34-35), he could 
have claimed that a momentary legal system, which is a set of all laws of a system valid at a certain moment, is 
an institutionalized artifact or formal institution since what constitutes a momentary legal system (i.e. a set of 
valid legal rules of a system at a particular time t) is determined by the criteria of validity set by the systems' 
rule of recognition. However, legal systems as such would still be informal institutions (according to Searle's 
terminology), since there are no codified rules determining what generally counts as a legal system. 
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However, he is silent on this. So, in my view, he did not demonstrate that legal systems, at least in 

the framework of his artifactual understanding of law, are ‘institutionalised abstract artifacts’.5 This is 

perhaps reflected in the Conclusion, where he expressly says that laws are institutionalised abstract 

artifacts, and then goes on to say “although they [legal systems] can also be understood as artifacts 

in themselves“ (emphasis mine), but does not add the qualification 'institutionalised and abstract' 

(192). In particular, perhaps the most pressing issue, it seems to me, is to show that legal systems are 

‘institutionalised’ in Ehrenberg’s sense of being assigned their status by type. (That they are abstract 

is, of course, obvious, since they are sets of legal norms which are themselves abstractions.) 

The point of philosophical theorizing about the most general type (in this case 'law' or, more 

precisely, ‘law in general’) is to generalise beyond its sub-types and to identify the important shared 

properties of the sub-types. So, if Ehrenberg is right to claim that legal systems and legal enactments 

are sub-types of law (although I think that ‘law in general’ is in fact the legal system), then he should 

have analysed the important properties of all these sub-types to identify their important shared 

properties and to generalise about the important properties of the most general type 'law'. However, 

one cannot claim that law as a type is a type of institutionalised abstract artifact only on the basis of 

the finding that individual laws are institutionalised abstract artifacts for one more reason. This is so 

since individual laws cannot exist without being parts of some legal system. Thus, we cannot really 

say that an individual law is an instantiation of law. Only particular legal systems can be seen as 

instantiations of law, and individual laws as their applications, as Ehrenberg, albeit in passing, rightly 

says himself (5, n. 11). For these reasons, in order to show that law in general (i.e. the legal system) 

as a type is a type of institutionalised abstract artifact, the focus should have been more on what 

makes legal systems institutionalised abstract artifacts. 

 

2. An inadequate explanation of why customary law is an artifact 

Ehrenberg addresses the problem of accounting for the artifactual character of customary law by 

distinguishing between a customary rule and a customary law (122).6 The main problem being, of 

course, the fact that customary laws do not appear to have an author, while artifacts are generally 

understood as being the products of their creators or authors (122). According to this distinction, 

customary rules do not need to be artifacts, since there need not be a single person suggesting that a 

particular regularity of behaviour be understood as normative (122). On the other hand, in the case 

of customary laws, there is an additional element of “collective disposition to resort to some kind of 

official or collective response to violations of the rule (or that the exercise of powers it confers will be 

                                                           
5
 Nevertheless, I agree with him that they are. See Luka Burazin, “Legal Systems as Abstract Institutional 

Artifacts” in Luka Burazin, Kenneth E. Himma, and Corrado Roversi (eds.), Law as an Artifact (Oxford University 
Press 2018) 112-135. Well, with one caveat, since according to my understanding they are institutional (i.e., 
norm-based and constituted, at least partly, by collective recognition of the relevant community), and not 
necessarily institutionalized (with the exception of momentary legal systems, for which see the preceding 
note). 
6
 In fact, in another place in the book, using Dipert's distinction between tools, instruments, and artifacts, 

Ehrenberg gives a different characterization of customary law, saying that “[t]he best way to address it may be 
to see it as a vestigial counterexample to the notion of law as a full-fledged artifact, putting customary laws 
instead in the category of instruments or tools“ (135, n. 39). Since he says this in passing (in a footnote) and 
does not argue for this in more detail, I'll skip this in my comment. 
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officially or collectively supported)“, which response is validated by the legal system of which a 

customary law is a member (122-123). 

 On the basis of this distinction, Ehrenberg argues that customary law, just like posited law, is 

an institutionalised abstract artifact. Customary law is abstract in that it consists of rules and rules 

are abstract objects (abstractions, ontologically immaterial). Customary law is institutionalised in that 

“it implies a collective disposition to resort to some kind of official or collective response to violations 

of the rule (or that the exercise of powers it confers will be officially or collectively supported)“ and 

needs “to be a part of a system of norms if it is to be a law rather than merely a rule“ (122-123). The 

last part of the quote seems to allude to the criterion of institutionalization Ehrenberg applies to 

posited laws, i.e. the criterion of codification of the criteria of validity (36). Finally, customary law is, 

according to Ehrenberg, an artifact in that “once we rise to the level of intentionality required for 

official or communal response, we can imagine there was some person or group who originally self-

consciously decided to raise the level of the customary rule to the point of seeing it appropriately 

officially or communally enforced“ (123).  

One of the problems for Ehrenberg's argument is that he ascribes the same “self-conscious 

deciding“ to both the officials (e.g. a parliament or judges) who officially recognised (“sanctioned“) 

customary rules as a source of law in their legal system and backed them by official mechanisms of 

response to violations of those rules, and the community (without officials) which came to the point 

of expecting that there be a more organised response to violations of its customary rules. While in 

the first case there certainly was a person or group who self-consciously decided to raise the level of 

the customary rule to the point of seeing it appropriately officially enforced (and here we do not 

have to “imagine“ that such a person or group existed), in the second case such a group, i.e. the 

relevant community, clearly exists (and so customary law still has an author) but it does not have to 

be (and perhaps often it will not be) that its members self-consciously decided to raise the level of 

the customary rule to the point of seeing it appropriately communally enforced. For, as Ehrenberg 

himself says, the communal response “could come in the form of a mere expectation that the 

community will stand behind an individual exercising self-help in the protection of, or compensation 

for, his customary rights“ (123). If this is so, then there is no self-conscious decision on the part of the 

community to communally enforce its customary rules. I think that it is here better to talk about 

members of a relevant community collectively recognizing that customary rules which apply to them 

(and which are, in fact, created by them) form a system of rules and thus laws (in Ehrenberg's 

terminology), and that their violation should be met by a communal response (whether in the form 

of “standing behind a member exercising self-help“ or some more organised form of communal 

response). However, if collective recognition of the response mechanism on the part of the 

community is sufficient to show that customary law has an author and is thus an artifact, then I, 

contrary to Ehrenberg, do not see a problem in also treating customary rules as artifacts, since for a 

customary rule to exist one also needs a relevant community whose members collectively recognise 

that it exists and that it sets a public standard for their behaviour. 

In fact, Ehrenberg's account of customary laws seems to point at a more foundational 

problem. It appears that Ehrenberg endorses a perhaps overly intentionalistic definition of an 

artifact, according to which an author of an artifact has to have a specific intention to create it for 

some purpose. There are, however, other artifact theories of law employing a broader understanding 

of the ‘intention’ condition. One such theory understands the intention condition as implying the 
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authors' collective intentionality in the form of collective recognition or acceptance (that a particular 

instantiation of law exists) and as allowing that a part (or even the greater part) of the coming into 

existence of a particular instantiation of law gradually emerges from a standing practice.7 Another 

theory sees the artifactual character of the instantiations of law (in particular, legal institutions) in 

their, inter alia, being the outcome of a deliberative history tracing back to an intention-rooted 

(linguistic) creation process, the term 'process' capturing the fact that the creation of a legal 

institution can extend over time and involve several acts of different persons, and the term 

'intention-rooted' referring to a broad variety of phenomena, ranging from a specific creative 

intention to a simple regularity of behaviour recognised afterwards as having constituted a legal 

institution.8 These theories, I tend to think, more easily accommodate customary law to the 

understanding of the artifactual character of law as such.9 

 

3. Proper methodology and law's artifactual and institutional functions 

Ehrenberg provides many valuable insights on the role and character of law's functions and makes an 

important contribution to the literature. According to his analysis, law is a kind of artifact that is best 

understood in terms of its functions (1-2, 31). In particular, it is best understood in terms of its 

proper functions (i.e. functions for which laws were designed by their creators), and, to the extent 

that they alter the proper functions by starting to dominate people's conception of law, its use 

functions (i.e. the ways in which laws are used by people) (144). An adequate explanation of law is 

one that accounts for the social functions law performs (46). Such an explanation, however, should 

not make “any extra claims that performance of these functions are either necessary or sufficient for 

membership in the class of law“ since “those functions are not always successfully accomplished and 

other entities might accomplish the same tasks“ (46). This, according to Ehrenberg, opens up the 

possibility for an appealing theoretical position which “recognized the centrality of law's functionality 

to any adequate explanation of the phenomenon, but which didn’t require the theorist to endorse 

that functionality or law as the best means of performing it” (2). 

While I agree with much of what he says about the role and character of law's functions and 

the importance of accounting for law's functions for the overall adequacy of an explanation of law, I 

do have a few concerns about some of Ehrenberg's claims with regard to the proper methodology for 

                                                           
7
 See Luka Burazin, “Can There Be an Artifact Theory of Law?” (2016) 29 Ratio Juris 395-399, Luka Burazin, 

“Legal Systems as Abstract Institutional Artifacts” in Luka Burazin, Kenneth E. Himma, and Corrado Roversi 
(eds.), Law as an Artifact (Oxford University Press 2018) 114-122, 124-126. For a similar account based on 
collective intentionality see Jonathan Crowe, “Law as an Artifact Kind” (2014) 40 Monash University Law Review 
743-748, although he counts neither collective acceptance as part of the intention condition nor those who 
collectively accept as authors. 
8
 Corrado Roversi, “On the Artifactual – and Natural – Character of Legal Institutions“ in Luka Burazin, Kenneth 

E. Himma, and Corrado Roversi (eds.), Law as an Artifact (Oxford University Press 2018) 95-96, 98, Corrado 
Roversi, “Legal Metaphoric Artifacts” in Bartosz Brożek, Jerzy Stelmach and Łukas Kurek (eds.), The Emergence 
of Normative Orders (Copernicus Center Press 2015) 219, 233. 
9
 For an account of the artifactual character of customary law in these theories see Jonathan Crowe, “Law as an 

Artifact Kind” (2014) 40 Monash University Law Review 746, Luka Burazin, “Can There Be an Artifact Theory of 
Law?” (2016) 29 Ratio Juris 395-396, Luka Burazin, “Legal Systems as Abstract Institutional Artifacts” in Luka 
Burazin, Kenneth E. Himma, and Corrado Roversi (eds.), Law as an Artifact (Oxford University Press 2018) 120, 
and Corrado Roversi (eds.), Law as an Artifact (Oxford University Press 2018) 99.  
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identifying the general functions of law and the functions of law he identifies by generalizing from 

law's artifactual and institutional nature. 

According to Ehrenberg, despite the fact that law has a vast array of different applications (in 

that individual legal enactments and legal decisions have many different purposes), it is still possible 

to identify the general, overall functions of law as a type (1, 144). This, he thinks, can be done by 

examining the myriad functions of individual laws adduced by those drafting and enacting them, and 

then generalizing over them in order to characterise the functions of law as whole (27, 28, 46-47, 

138, 144).  

Well, if Ehrenberg is right that we can make such inferences from the functions of individual 

laws to the general functions of law, one problem of such a methodological approach is that it would 

at best lead to a set of the most general functions of a particular legal system and not, as seems to be 

Ehrenberg's ambition, of law in general (i.e., law as a type). If one would want to come up with the 

functions of law as a type, one would, following this methodology, have to investigate and generalise 

over all the functions of all individual legal enactments (and legal decisions) of all historic and existing 

legislators (and judges) in all historic and existing legal systems, which would be a rather challenging 

task, to say the least.  

On the other hand, it is questionable whether it is really possible to make such inferences in 

the suggested way. The generalised or aggregated way of describing the purposes (functions) of (all) 

the individual legal enactments in a particular legal system can perhaps be associated with the type 

“legal enactment of a legal system x“ as its functions. We would then need the generalised or 

aggregated way of describing the purposes of all the individual legal enactments in all historic and 

existing legal systems to perhaps be able to associate it with the most general type “legal enactment“ 

(which includes as its sub-types legal enactments of all historic and existing legal systems with their 

respective tokens). If this is the case, however, one would still need to show that the functions of the 

most general type “legal enactments“ are functions of the most general type “legal systems“ (the 

type having as its tokens all existing and historic legal systems). Still, Ehrenberg neither provides any 

argument as to why it would be so that “there is very likely some general way of characterizing those 

functions [of individual laws] or aggregating them into some general notion of law's functions“ (144), 

nor does he himself engage (in his book) in the methodological approach he advocates in order to 

show its usefulness.  

In fact, Ehrenberg himself shows what the proper task of the legal philosopher is. While 

conducting a very thorough, sophisticated and illuminating conceptual analysis of law's artifactual 

and institutional functions (to which I'll return shortly), resulting in the “discovery“ of one more 

conceptual function of law (which he added to the list of law's functions already discussed in the 

conceptual jurisprudential literature), he left us with only an idea of how some, I suppose, future 

legal philosophers should investigate the functions of law by generalizing the functions of specific 

instances of law (i.e. individual laws) as reported by social sciences and legal studies research, and 

then fitting these findings and the findings of conceptual philosophical theories of law (understood as 

an institutionalised artifact kind) into a coherent whole (138, 144, 147). 

By generalizing from the artifactual nature of law, and in particular from the insight that (at 

least public) artifacts come bundled with the norms on how they should be treated or used (175-

179), Ehrenberg inferred that “one general function [of law] is to create new reasons for those 

subject to the law through serving as the medium for the communication of an intention to do so by 
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those who author, implement, endorse, or ratify the law“ (189). In particular, “by thinking of it as a 

kind of artifact, we are seeing it as such as a medium for communicating intentions to create reasons 

with regard to behaviors under it in much the same way that a physical artifact communicates 

intentions to create reasons for behaviors regarding that artifact“ (189). By generalising from the 

institutional nature of law, and in particular from the insight that institutions are created by assigning 

statuses which carry deontic powers, Ehrenberg inferred that the reasons law communicates are 

rights and duties “that the apparatus of the state (or other systemic body) is prepared to respect and 

guarantee in some way“, and that they are created by creating and altering statuses, i.e. by creating 

“other institutions and … specifying which other institutions (and the statuses they create and 

convey) will be afforded the social recognition within its [law's] ambit“ (190). 

It seems that this view fails to differentiate between the norms of treatment of a 

“normative“ artifact (like law) and the norms of which such an artifact consists (and which make it a 

“normative“ artifact), which distinction is obviously not relevant for physical artifacts (like chairs or 

hammers). That is, the view seems to equate the norms of treatment of law with legal norms of 

behaviour that are law (or, more precisely, which form a set of norms we call “law“). The function of 

a hammer is to drive nails. As an artifact, a hammer is a medium through which its authors 

communicate their intentions about how people should treat and use a hammer, i.e. a physical 

object. So, a hammer is accompanied by the norms of its treatment, e.g. by a norm on how one 

should hold a hammer or how one should hit the nail. The same is with law, with the difference that 

law, unlike a hammer, is a set of legal norms so that its norms of treatment and use do not regulate 

how one should treat and use a physical object but how one should treat and use some other norms, 

i.e. legal norms. As an artifact, the law is a medium through which its authors communicate their 

intentions on how people should treat and use law, i.e. a set of legal norms. So, the set of legal 

norms is accompanied by the norms of treatment of the norms within the set. While a hammer is 

used by holding it and hitting the nails in the right way, legal norms are, roughly said, used by 

conforming to them (in the case of citizens) and applying them (in the case of officials). So, as an 

artifact, law or a set of legal norms is accompanied by the norms of its treatment, e.g. by the norms 

on how citizens and officials should conform to and apply legal norms, respectively. That is, law 

communicates its authors' intention that legal norms within the set be respected or complied with, 

that citizens and officials take these legal norms as their reasons for action in situations regulated by 

these norms. Thus, we should differentiate between legal norms and norms of treatment and use of 

legal norms. While the former regulate how one should act in specific situations, the latter generally 

direct one to follow or apply the former, or more precisely, to take them as reasons for their actions. 

Ehrenberg concludes by stating that the function of law he wants to add to the list of law's 

functions already developed in the literature is that of 

providing for … an institutional framework for the specification, recognition, and protection of 

contextual rights and duties (deontic powers) by institutions generally within the widest possible social 

setting (and thereby setting them apart for a specific kind of emphasis). It is the broadest institution 

whose function it is to generate and/or validate institutions. … one key function of law is to coordinate 

and enable that institutional function as widely as possible (191). 

 A few final comments are in order here. First, if law is an institution, does it make sense to 

speak of its function as that of providing for the institutional framework? Law is one such 

institutional framework. Second, how can a key function of law be to coordinate and enable its own 

institutional function? Third, if Ehrenberg is right in that the function of law is to provide for an 
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institutional framework for the specification, recognition, and protection of contextual rights and 

duties, i.e. the generation and validation of other institutions, isn't that, in fact, law's modal feature 

and not its function?10 Fourth, if Ehrenberg is right in claiming that this is law's function, this is its 

function as an institution (and an artifact) and not its “law“ function. It would be like claiming that 

the function of a hammer is “to communicate the intentions of its authors to create reasons for 

behaviours regarding it“, which is its artifact function, and not “driving nails“, which is its hammer 

function. In the end, it seems that Ehrenberg's explanation of law's functions is, in fact, an 

explanation of institutions and their functions and not specifically the explanation of law's functions 

understood as “law“ functions.  

However, the concerns I have raised, which are intended more as an impetus for the 

continuation of a discussion about law's artifactual character and its functions than to repudiate 

conclusively any of Ehrenberg's specific claims, cannot in any way undermine the fact that his book 

The Functions of Law is a very welcome and valuable contribution to the literature, with a great many 

sophisticated arguments about law's artifactuality and institutionality as well as law's normativity 

and its functions. 

 

                                                           
10

 Ehrenberg himself says that “the creation of legal rights and duties are a means by which law might perform 
other functions, rather than being functions themselves“ (126); “the creation and manipulation of statuses is 
generally a means rather than an end of institutions“ (136, n. 42); “We've seen that status conferral is more 
properly understood as one characteristic means by which institutions perform their functions“ (144). 


