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MEDICUS BETWEEN PERCEPTION AND REALITY AS PORTRAYED

IN SOME NON-LEGAL SOURCES

Nikol Žiha

Sveučilište Josipa Jurja Strossmayera u Osijeku

1. Perception of medici

Considered through the lens of Plinius Secundus Iunior, «the doctor is 

worse than the disease itself» (Medicina Plinii pr 1). This strong statement 

placed at the very beginning of his compilation of healing methods and rec-

ipes, the Medicina Plinii1, describes his experience with doctors as frauds, 

who either sold false medications or treated diseases that they did not under-

stand. At the same time, the author declared his intention to publish a book 

for self-medication with the sole purpose of avoiding a treatment by a doctor. 

This consideration of Pseudo-Pliny is not an isolated assumption but a small 

piece of the mosaic that re�ects the opinion of Roman society towards the 

medical profession.

One of the most famous criticisms of doctors was centuries earlier ex-

pressed in the encyclopedic work Naturalis Historiae by the former’s role 

model Pliny the Elder, who regretfully reported that negligent doctors were 

only rarely brought before a court: «There is no law that would punish the ig-

norance of physicians. Physicians acquire their knowledge from our dangers, 

making experiments at the cost of our lives. Only a physician can commit 

homicide with complete impunity» (Nat. Hist. 29,8). The image of a doctor 

painted by Pliny is almost the opposite of the Hippocratic ideal, where the 

well-being of the patient is priority. This was obviously not a rare occasion, 

since Cicero noted in his philosophical dialogue On the Nature of the Gods 

that physicians were often mistaken («Medici quoque saepe falluntur», De 

Natura Deorum 3,6,15). These lines could lead to a conclusion that doctors 

1  Medicina Plinii is a collection of more than 1150 healing methods and recipes com-

piled probably in the 4th century A.D. The three books contain medical advice taken over 

mostly from the 200 years older Naturalis Historia, written by Gaius Plinius Secundus the 

Elder. The author Plinius Secundus the Younger (who should not be confused with Pliny 

the Elder’s homonymous nephew) is sometimes referred to as Pseudo-Pliny, since it is 

believed that he used the reputable and distinctive name Plinius in order to add authority 

and credibility to his work. For more information s. Medicina Plinii, p. 9.
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simply buried their mistakes, and that there were no legal mechanisms for pa-

tients to seek compensation against negligent or incompetent doctors. Since 

the motive of a doctor as a non-penalized assassin is a frequent stereotype, 

widespread and shared by many diverse cultures2, the legal validity of such 

perspective needs to be questioned.

The paradigm that the doctors were considered dishonest and unquali-

�ed charlatans, which is mirrored in the literary sources, has an addition-

al foothold in numerous grave inscriptions. In the epitaph of Publius Aelius 

Peculiaris (CIL VI 37337), a freedman of Hadrian’s lamented the death of 

his foster-son, an innocent soul (anima innocentissima), whom the doc-

tors had allegedly killed by a surgical procedure («quem medici secarunt et 

occiderunt»).3 At the grave of Aurelia Deccia (CIL III 3355), her husband 

complained in grief that the death of the 28-year-old woman was caused by 

doctor’s negligence («per culpam curantium»).4 Senator Flavius Maximinus 

built a monument (CIL III 14188) to his 5-year-old son Octemus, who died 

under the knife of a doctor5.

Therefore, this paper aims to call into question critical literary statements 

and to examine whether medici deserved the bad reputation that they were 

associated with. By reconstructing the legal framework and liability of the 

Roman medicus, the focus will be placed on an analysis of the available legal 

sources in order to clarify what is behind the label that portrays a doctor who 

misuses his position of trust and acts contrary to the Hippocratic ideal that 

was already well established in ancient Greece.

2. Origin and social status

The Roman background of medicina domestica and its incompetence to 

cure diseases adequately enabled Greek medicine to become an essential part 

2  Cf. Kudlien (1970), pp. 97-107.

3  «D(is) M(anibus) / Euhelpisti lib(erti) qui et / Manes vixit annis XXVII / mens(i-

bus) IIII dieb(us) XI �oren/tes annos mors subita / eripuit anima inno/centissima quem / 

medici secarunt / et occiderunt / P(ublius) Aelius Aug(usti) lib(ertus) Peculiaris / alumno 

suo», in Gummerus (1932), p. 48, n. 164. 

4  «Feminae rarissim[ae] ac pudicissimae, cuius mortem dolens per absentiam mei 

contigisse per culpam curantium conqueror, vix(it) an(nis) XXVII m(ensibus) Xdieb(us) 

XXIIII», in Geist, Pfohl (1976), p. 105, n. 272.

5  «Fla(vius) Maximinus scutarius sinator levavi statu �lio meo Octemo, vicxit annos V 

dies XV precisus a medico. (H)ic pos(i)tus est ad martures», Geist, Pfohl (1976), p. 105, n. 274.
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of the Roman culture6. The primitive beginnings of indigenous Roman med-

icine were shortly taken over by the immigrant Greek physicians7. Although 

various inscriptions indicate that most physicians had Greek names, and that 

medicine was usually practiced by slaves8 or freedmen9 of Greek or Oriental 

origin (ingenui seem to have joined the medical profession later)10, we have 

to agree with Kudlien who conducted a detailed study on the social position of 

physicians and indicated numerous examples of Jewish, Galician and African 

doctors, strictly opposing the prevalent stereotypes and blanket judgements 

that doctors were exclusively of Greek origin and of the lowest status11. Grote-

fend, who investigated the Roman oculist stamps, only further supported this 

thesis by concluding that, according to their cognomina, half of the doctors 

were slaves and freedman of Greek origin, but interestingly a large amount of 

other stamps belonged to oculists of Celtic origin (Ariovistus, Cintusminius, 

Catodus, Murranus, etc.)12.

6  Despite the fact that the profession was imported to Rome, we cannot completely 

agree with Schultze’s statement that «medicine remained a foreign body in the domain of 

Roman science». See schulze (1971), p. 485. In fact, over time it became so naturalized that 

that the profession was cultivated not only by immigrant Greeks, who later acquired Roman 

citizenship, but also by Roman citizens, even those of higher social status. Cf. Wacke (1996), 

pp. 394 ss. nutton (2013), p. 157 considers the transplantation of Greek medicine into the 

Roman system as «one of the most momentous developments in the history of medicine», 

otherwise it is uncertain if it would become the basis of the Western medical tradition.

7  Contrary to their Roman colleagues, as respectable free men, medical practitioners 

in Greece enjoyed immense reputation. Already in Iliad and Odyssey, Homer repeatedly 

emphasized that the medical profession was highly valued and practiced by heroes: «A 

wise physician skill’d our wounds to heal, is more than armies to the public weal» (Iliad 

11,635). On the position of Greek physicians see WatsoN (1856), pp. 18 ss; oehler (1908), 

pp. 13-14; KoelbinG (1977), p. 177; Kudlien (1979a), pp. 10 ss.

8  Cf. e.g. CIL V 869: «Ph(o)ebiano ser(vo) medico Fabianus co(n)s(ularis)»; Seneca 

De Const. Sap. 1,1; Varro Rer. Rustic. 1,16,4. 

9  Cf. e.g. CIL VI 3869: «[—]ulus l(ibertus) [Au]g(usti) l(ibertus) Hilarus [medic(us) 

chirurg(us) [—]»; Iul. D. 38,1,25 & 27; Ulp. D. 38,2,14,7; Scaev. D. 40,5,41,6.

10  Cf. e.g. CIL VII 690: «D(is) M(anibus) Anicio Ingenuo medico ord(inario) coh(or-

tis) I Tungr(orum) vix(it) an(nos) XXV». 

11  Kudlien (1986), pp. 46 ss. According to nutton (2013), p. 165, only 10% of doctors 

recorded epigraphically before 100 AD in Italy and other western provinces were Roman 

citizens; over 75% were either slaves or libertini; and fewer than 5% had non-Greek names.

12  Grotefend (1867), p. 5. For inscriptions in the provinces of Germania see rémy 

(1996), pp. 133 ss.



NIKOL ŽIHA

The �rst arrival of the Greek doctor Archagathus in Rome in 219 B.C. was 

documented by Pliny the Elder, who indicated that the response of the Ro-

man culture to foreign medicine was marked both by enthusiastic reception 

and fearful hostility and rejection. Pliny explains that Archagathus was great-

ly welcomed at �rst as vulnerarius, but that soon afterwards, due to the cru-

elty he displayed in cutting and searing his patients, he gained the new name 

of carnifex and brought his art and physicians in general into considerable 

disrepute (Nat. Hist. 29,6). 

The encounter with Greek medicine provoked even more anti-Hellenic 

prejudice, whose main exponent was Cato the Elder, who practiced medical 

care by relying on his own remedies and suspected that Greek in�uence could 

endanger the moral essence of the society13. In his biography of Cato, Plutarch 

explained that he was suspicious of Greeks who practiced medicine in Rome. 

He even claimed that the Greeks had sworn to murder all the Barbarians 

with their medicine and they even demanded money so that nobody noticed 

it right away14. According to Böck and Nutton, these polemics against Greek 

medicine were surely a combination of truth, politics and literary stereotypes 

but have, nevertheless, continued to exert in�uence, especially with regard to 

the implication that Greek medicine had an inferior role in Roman society15.

Galen, a prominent Greek physician, surgeon and philosopher, re�ecting 

upon the social status of doctors, wrote with aversion: «In ancient times [...] 

kings educated their sons in this (art), and at that time, none of them had 

ever thought it was shameful to take up this art of Apollo and Asclepius. At 

present, its status has declined; it is suitable (only) for slaves and despicable 

men»16. 

A well-known and highly disputed review of the status of the medical pro-

fession was given by Cicero (De Of�ciis 1,151), according to whom medicine 

was an honorable career, but only for persons quorum ordini convenient. The 

concept of artes liberales, as an occupation that implies quali�ed education 

13  Cf. Cato De Re Rustica 160.

14  Cf. Plutarch Cato maior 23,3; Plinius Nat. Hist. 29,6,

15  böcK, nutton (2009). Meyer argues that this change in the perception of Greek 

medicine was largely due to the political repercussions put into action by national-minded 

Romans against the in�uence of Greek society. See meyer (1907), p. 16. It is important 

to note that not only Greek doctors had dif�culties with acceptance by Roman society. 

Neither the rhetors nor the professors underwent less obstacles. For further details see 

herzoG (1935), p. 979. 

16  YaNkell (2014), p. 28.
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and brings great bene�t to humanity, was however a social convention, not 

a part of any legal classi�cation17 and did not depend on the intellectual or 

manual nature of the work, but on the status of the particular person who 

carried out the activity18.

After Caesar granted citizenship to foreign doctors (46 B.C.), a privilege 

documented by Suetonius19, the situation started to change. From the 1st cen-

tury onwards, doctors, as well as grammarians, rhetors and philosophers, en-

joyed a certain immunity20. This not only attracted more doctors from Greece21 

17  Alfenus (D. 38,1,26 pr) mentions the phrase liberas operas concerning a dilemma 

whether a patron physician is allowed to forbid his freedman to render medical services. 

Ulpian (D. 50,9,4,2) discusses a situation where decurions are allowed to pay liberalem 

artem, especially the doctors, from the community money.

18  An insight into which occupations were considered as artes liberales is given by 

Ulpian (D. 50,13,1, pr-1) enumerating certain professions (teachers, rhetors, grammari-

ans, geometricians) that could assert their claim in the procedure extraordinaria cogni-

tio. Other opi�ces were, according to Ulp. D. 50,13,1,7, directed to initiate a regular legal 

procedure, thus drawing a clear line between higher intellectual and manual professions. 

For proponents of the disputed issue whether the ars medica could be incorporated into 

the artes liberales see heldrich (1940), p. 143; siber (1940), pp. 161 ss.; erdmaNN (1948), 

p. 570; below (1953), pp. 57 ss.; lübtow, von (1957), p. 618; kaser (1971), p. 569; Kudlien 

(1986), pp. 39-40; Wacke (1996), p. 405; Šarac (2010), pp. 496-512. Contrary to the pre-

vailing doctrine, for claims that medicine cannot be categorized as an ars liberalis see 

visKy (1977), pp. 73-94.

19  Suetonius Divius Iulius 42: «Omnisque medicinam Romae professos et liberali-

um artium doctores, quo libentius et ipsi urbem incolerent et ceteri adpeterent, civitate 

donavit». 

20  These privileges included exemption of all public duties and levies (Tarrunt. D. 

50, 6, 7; Imp. Const. C. 10,53,6), tax burdens and billeting (Ulp. D. 50,4,18,30), as well 

as exclusion from guardianship and curatorship (Mod. D. 27,1,6,1). Furthermore, immu-

nitas meant that doctors could not be forced to furnish supplies (corn, wine or oil), they 

could not be compelled to preside in court, or act as deputies, or be enrolled in military, 

or, against their consent, be subjected to any other public service (Mod. D. 27, 1,6,8). At 

the same time, they were allowed to form legitimate associations (Collegium Aesculapi et 

Hygiae). Regarding a more detailed analysis of immunitas see Gummerus (1932), pp. 6 

ss.; herzoG (1935), pp. 973-1019; below (1953), pp. 22 ss.; visKy (1977), pp. 90 ss.; Wacke 

(1996), p. 405; nutton (2013), p. 164 suggested that various grants of immunity awarded 

by emperors were not always appreciated by Roman taxpayers, who had to take over doc-

tors’ exemptions.

21  Asklepiades from Prusa in Bitinia, the founder of the Methodist School, came to 

Rome around 91 B.C. and due to his comprehensive education gained access to the high-
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but also motivated the locals to pursue this profession, which resulted in the 

fact that more and more Romans consulted physicians22. Their status varied 

depending on the place of practice and was in�uenced largely by the status 

of their patients. Those who treated the imperial family or senators enjoyed a 

certain prestige and earned more money than regular medical practitioners23. 

The advancements in the medical profession also re�ected in the progressive 

specialization of the profession24.

The consequences of the non-national character of the profession and its 

social position inevitably had a profound effect on the status of the medical 

art. Nonetheless, the medical profession was not limited to a single social 

class and did not determine the social status from the outset, but rather the 

personal social prestige possibly helped to in�uence the societal assessment 

of the profession25.

3. Professional education and compensation

As far as professional development and education are concerned, unfortu-

nately for the Romans, the physicians often had no professional training, and 

Roman society regularly perceived them as frauds26. The absence of general 

est classes and fundamentally changed the Roman view of Greek medicine. Cf. memmer 

(2006), pp. 202-203; nutton (2013), pp. 167 ss.

22  It is not surprising that, parallel to the development of the medical science in the 

1st century, the need for prosecution of negligence was introduced. Cf. infra Liability for 

malpractice. 

23  According to Cassius Dio (Hist. Rom. 53,30,3), the emperor Augustus, although 

being ill with no chance of cure, recovered after the treatment by his doctor Antonius 

Musa, who apparently «restored him to health by means of cold baths and cold potions. 

For this, Musa received a great deal of money from both Augustus and the senate, as well 

as the right to wear golden rings (for he was a freedman), and he was granted exemption 

from taxes, both for himself and for the members of his profession, not only those living at 

the time but also those of future generations». 

24  E.g. ocularius (CIL VI 8909, Cic. de leg 2,24,60), auricularius (CIL VI 8908), chi-

rurgus (CIL VI 3869), clinicus (CIL VI 2532), medicus castrensis (CIL VI 31172), medicus 

dentalis (Ulp. D. 50,13,1,3), obstetrix. Martial mentions several well-known physicians of 

his time: dentist Cascellius, oculist Hyginus, surgeons Eros and Fannius (Epigrammata 

X, 56), as well as surgeon Alcion (Epigrammata XI, 84,5). For a detailed analysis see 

Baader (1967), pp. 231-238.

25  Cf. Kudlien (1986), p. 42.

26  How easy it was to become a doctor can be seen from Galen’s complaint about 
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medical knowledge throughout the prevailing population, on the other hand, 

allowed almost anyone to appropriate the profession of a physician27. Galen 

noted: «When wicked men realized how stupid others could be, they found 

it unnecessary to obtain any medical instruction in order to acquire skill and 

dexterity» (De Optimo Medico Congnoscendo 1.8). This situation was not left 

unnoticed by Martial, the greatest satirist of the Roman Empire, who usually 

emphasized the moral weaknesses of his contemporaries and did not spare 

doctors in his mockery: «Until recently, Diaulus was a doctor; now he is an 

undertaker. He is still doing as an undertaker, what he used to do as a doctor» 

(Epigrammata 1.47), and «You are now a gladiator, although until recently 

you were an ophthalmologist. You did the same thing as a doctor that you do 

now as a gladiator» (Epigrammata 8.74).

Polybius, on the other hand, expressed his skepticism against ‘theoreti-

cal’ doctors: «pilots who steer by book», who «impress by their rhetorical 

powers» and whose «persuasiveness or eloquence often prevail against the 

testimony of practical experience» (Histories 12,25d, 2-7). Although he ac-

knowledged that the study of the theory of disease is indeed an integral part 

of medicine, he condemned the pretentious professors who «give themselves 

such an air of superiority that one would think no one else was master of the 

subject», but «yet when you make them confront reality by entrusting a pa-

tient to them you �nd them just as incapable of being of any service as those 

who have never read a single medical treatise». 

the methodologist Thessalos, who claimed to be able to train a perfect doctor within six 

months (De meth. Med. 10, 5; 19 K). That education could prove to be great capital invest-

ment was demonstrated by Romans who medically trained their slaves and tripled their 

market value. It is clear that this could have been only simple practical training. To avoid 

any doubts about the price of slaves in 530, Justinian issued a constitution (C. 7,7,1,5), 

according to which the doctor’s price was established at up to sixty solidi. See also visKy 

(1977), p. 74; KoelbinG (1977), p. 189; fischer (1979), pp. 169 ss.; Wacke (1996), p. 398. 

27  Pliny’s statement that the Romans had no doctors over six hundreds years but still 

had medicine (Nat. hist. 29.6) is based on the fact that the pater familias, who had the 

authority over the family, applied self-help and practical knowledge of home remedies. 

This patriarchal medicine described by Cato in De Re Rustica 156-162 was home medicine, 

based on healing herbs and superstition. Due to lack of doctors, there was a multitude 

of gods that would be addressed in case of illness (e.g. in the circumstance of fever, the 

goddess Dea Salus, Dea Fibris, or Mephitis). The Roman contribution to health care lay, 

however, in a completely different aspect, namely in the development of sanitary facilities. 

Cf. elliott (1914), pp. 8 ss.; KoelbinG (1977), p. 185; ackerkNecht (1979), p. 73; YaNkell 

(2014), pp. 19 ss.; zimmermaNN (1996), p. 390 nt. 37.
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Even after the position of doctors changed and they were rewarded for 

their excellence, the skepticism of some members of the Roman elite persist-

ed. As highlighted by Juvenal’s satire Contra medicos, written between the 

late 1st and early 2nd century B.C., it was due to their suspicion that a profes-

sion without clear rules was careless and improvised28. This attitude may be 

partly explained by the fact that Roman doctors long continued to be of Greek 

tradition and used Greek terminology, so that diseases, concepts, remedies 

initially did not have Latin names29.

The Romans’ sentiment was even further enhanced by the greed demon-

strated by individuals, who accepted payments even if it meant endanger-

ing patients. In Plautus’s comedy Aulularia, or The Concealed Treasure, the 

character Lyconides complains that everything he has earned that day is not 

enough to pay a doctor30. Pliny clari�ed this phenomenon by noting that «it 

was not medicine itself that the forefathers condemned, but medicine as a 

profession (...) chie�y because they refused to pay fees to pro�teers in or-

der to save their own lives» (Nat. Hist. 29,8). This stereotype of a doctor as 

usurer, that Pliny used because of making bargains with patient’s faith and 

framing tariffs upon their agonies, pertained and was centuries later meta-

morphosed in numerous literary works31.

Ulpian (D. 50, 13, 3) mentioned a case of an unscrupulous eye doctor, who 

used his sick patient for �nancial exploitation by administering drugs that 

may have caused him to lose his eyesight and urged him to sell him his prop-

erty. Such events of luxury and greed were condemned because they were in 

28  Satire contra medicos 3,74-78: «(...) Proclaim what you think that man is. He has 

brought to us along with himself any man at all: grammar teacher, orator, architect, paint-

er, personal trainer, fortune-teller, tightrope walker, doctor, magician – the hungry little 

Greek knows all things: (if) you give the order, he will go into heaven».

29  Nat. hist. 29.8 «Nay, even more than this, if they attempt to treat of it in any other 

language than Greek, they are sure to lose all credit, with the most ignorant even, and 

those who do not understand a word of Greek; there being all the less con�dence felt by 

our people in that which so nearly concerns their welfare, if it happens to be intelligible to 

them». Cf. also laNGsloW (2000), pp. 31 ss. and 76 ss.; israeloWitch (2015), p. 11.

30  Aulularia Act. 3, scen. 2, vers. 448: «It certainly was an unlucky day when I came 

here! Two shillings for the job, and now it’ll take more than that to pay the doctor’s bill».

31  The most prominent one being Molière’s three-act satire of the medical profession 

The Imaginary Invalid (Le Malade imaginaire), published in 1674, that discusses the 

problem of doctors as usurers, who encouraged diseases by causing fear and psychological 

instability of their patients in order to enrich themselves.
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direct contradiction with the respected Roman virtues, described by Celsus 

(De Medicina Pref. 4-5) as a sense of decency and moderation. 

Galen, although a prominent physician himself, drew a cynical compari-

son between members of the medical profession and robbers, explaining that 

the sole difference between them was that the doctors operate in towns, and 

the robbers in the mountains32. In compliance with Aristotle’s philosophy 

(Politics 1258a10-13), Galen made it clear that the medical ethos in antiq-

uity already required making the care and concern for the well-being of the 

patient and not the �nancial gain its primary interest. He stated: «It is not 

possible to pursue the true goal of medicine if one holds wealth more honor-

able than virtue, and learns the [medical] technē not to help people, but for 

material gain» (Quod optimus medicus n. 34, p. 4, line 13 ss.)33.

Given that we accepted Cicero’s categorization of medicine as operae 

liberales, was it acceptable for an occupation that bene�ted the humanity, 

required great theoretical knowledge and practical skills and represented a 

higher mental activity to receive payment? Although it was not appropriate 

for liberal arts to require reimbursement, and the request as such would have 

been seen as dishonorable, legal and literary sources unanimously agree that 

the acceptance of honorarium offered by the patient as compensation was 

regarded as honorable, because the payment of the fee did not provide an 

equivalent for the value of the medical assistance34. Conducting a detailed 

analysis related to the problem of revenues in the �eld of liberal arts, Kudlien 

eventually concluded that even Galen, as an «enthusiastic proponent of med-

icine as liberal art», accepted payment from his patients35 because honorari-

um was considered a voluntary, economically inestimable reward, a «susten-

tation for purposes of science»36. The explanation was given by Cicero: «You 

pay them for devoting their attention to us, for disregarding their own affairs 

to attend to us: they receive the price, not of their services, but of the expen-

diture of their time» (De benef. VI, 15,1). The requirement for �nancial reim-

bursement of medical practitioners later became legally enforceable through 

32  De Praenotione ad posthumum, in kühN (1830): «(...) the sole difference being, 

the former perpetrate their crimes in towns, and the latter in the mountains». 

33  Kudlien (1976), p. 452.

34  Cf. Inst. 4,5,1; Gai. D. 9,3,7; Pomp. D. 13,7,8 pr; Ulp. D. 17,52,4; Cicero, de benef. 

VI, 15,1 & VI, 16,1; Seneca, de benef. 6,17,2.

35  Kudlien (1976), pp. 456-457. 

36  Cf. heldrich (1940), pp. 144 ss.; siber (1940), pp. 166 ss.; below (1953), pp. 57 ss.; 

Kudlien (1979b), p. 4.
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extraordinaria cognitio (Ulp. D. 50,13,1 pr), enabling the judicial discretion 

a signi�cant margin to take into account the claim of the doctor, as well as the 

counterclaims of the patient37.

4. Liability for malpractice

Bearing in mind that the liability for malpractice proves to be a fairly com-

plex subject due to the peculiarity of the doctor-patient relationship38, which 

would require a thorough analysis of the different perspectives, we will try to 

outline the basic concept of doctor’s civil liability39.

The encounter between Roman law and medicine took place relatively 

late40. Proculus, whose assessment of the matter Ulpian (D. 9,2,7,8) referred 

to in his book XVIII of the Edict two hundred years later, is very clear by 

stating that «if a doctor operates negligently on a slave (si medicus servum 

imperite secuerit), an action will lie either on the contract for his services or 

under the lex Aquilia». Liability for malpractice could therefore arise out of 

the contract (actio locati) or out of the delict (actio legis Aquiliae), but the 

legal ground changed depending on whether the doctor and the patient were 

servi, liberti, or ingenui. The fact who operated as a doctor de�ned the specif-

ic type of the contract, and the fact who was treated as a patient determined 

the liability for the delict.

The quoted Ulpian fragment makes it impossible to specify the status of 

the doctor to whom Proculus referred with certainty. Doctors, mostly slaves 

or freedmen, as previously determined, could render their services under a 

contract of locatio conductio operis, in which case their dominus or patronus 

would have been liable ex locato. The key problem of doctors’ civil liability is 

re�ected in the legal position of medicus ingenuus. It was by no means easy 

to integrate it into the existing legal construction, which is why in the clas-

sical times no uniform legal �gure was formed in this area. The illusion had 

to be preserved that medical assistance was given deliberately, without legal 

37  siber (1940), 189; below (1953), 96-98; visKy (1977), 84; Kudlien (1979b), 5.

38  About the special character and the development of the relationship between the 

patient and the physician see katzeNmeier (2002), pp. 5 ss.

39  For criminal liability of a medicus see below (1953), pp. 122-134.

40  According to available data, the �rst Roman jurist who dealt with issues of medical 

law was Alfenus Varus (D. 38, 1, 26) in the middle of the 1st century B.C. heldrich (1940), 

141 concludes that the jurists did not have the opportunity to occupy themselves profes-

sionally with the issues concerning physicians until the last century of the Republic. 
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obligation and as a matter of public spirit and human gesture41. Nevertheless, 

there is not a single fragment in the sources that considers the legal nature 

between the freeborn doctor and his patient as mandatum42.

Since the Ulpian fragment (D. 9, 2, 7, 8) deals with the surgical proce-

dure of a slave, concerns have arisen whether the legal position changed de-

pending on the fact if the particular medicus was a scienti�cally educated 

physician or a craftsman. Some studies have focused on the fact that among 

medical practitioners a distinction was made between the manual work of a 

chirurgus (and other specialized doctors) and purely intellectual activities of 

the clinicus. The services of a chirurgus were considered operas which, given 

the circumstances, were the subject of locatio operis faciendi. Medici clinici 

were, according to this theory, not able to work for merces and were not liable 

ex locato43.

Although we completely agree that there were distinctions in the social sta-

tus between chirurgi and clinici, the latter enjoying precedence and respect, 

contrary to the previous approach, no jurist drew a concrete legal distinction 

between the services of different physicians44. On the contrary, in the eighth 

book of De omnibus tribunalibus, a postclassical collection of rephrased and 

extended Ulpian fragments (D. 50, 13, 1, 3), the jurist widens the de�nition of 

medicus by including specialists, as those who promise a cure for a particular 

part of the body, or relief from pain (e.g. ear doctor, throat doctor, or dentist), 

provided they do not employ incantations, imprecations, or exorcisms, since 

41  Cf. zimmermaNN (1996), p. 390.

42 Furthermore, as the principle mandatum nisi gratuitum nullum est (Paul. D. 

17,1,1,4), according to which a contract is void unless it is gratuitous, had to be strictly 

adhered to, by concluding a mandatum a doctor would not have been able to claim his 

honorarium. Besides that, Wacke (1996), p. 407 underlines that the legal nature of man-

date would not correspond to the speci�c relationship, because medicus did not perform 

assignments for others (as, for instance, procurator). In addition, below (1953), p. 82 

argues that the character of mandate was an occasional agreement made out of courtesy 

(Gefälligkeitsvereinbarung), while the doctor usually pursued a permanent occupation. 

Cf. also von lübtow (1957), p. 618. On the contrary, mandatum as the legal nature of the 

contract with medici ingenui is advocated by Gómez roYo, BuiGues-oliver (1990), p. 184.

43  Cf. meyer (1907), pp. 79 ss.; visKy (1977), pp. 81 ss.; Gómez roYo, BuiGues-oliver 

(1990), pp. 186-187; Šarac (2010), pp. 497 ss. 

44  Against social demotion of specialized doctors, see the research of Kudlien (1986), 

p. 165 and 181; heldrich (1940), p. 151; Wacke (1996), pp. 399 ss.; rieGGer (2007), p. 39. 

Contrary to that visKy (1977), p. 73 and pp. 87 ss.
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such practices do not properly belong to regular medical procedures but to 

charlatans. Sources only delineate the capable doctor from a charlatan.

For services within ars liberalis, the contract locatio conductio did not 

remain unavailable45, and doctors were obviously able to work for merces46. 

Only where the social origin, in particular the higher social status47, forbade 

commitment to medical services in exchange for compensation, the contract 

was not applicable48. In order to classify the relationship between the patient 

45  Cf. activities, which constitute the object of a locatio conductio, as demonstrated 

by heldrich (1940), pp. 147 ss., do not exclude their recognition as ars liberalis. In addi-

tion, siber (1940), p. 198 mentioned that it were the compilers who �rstly took the con-

tracts ars liberalis out of the locatio conductio. Wacke (1996), p. 408 and 412 managed to 

prove that the extraordinarily widespread contract pattern of locatio conductio was not a 

re�ection of social circumstances, and that the contract was compatible with the principle 

operae liberales non locantur. The same position is represented by kaser (1971), p. 569 

who claims that even for services of higher ranking this contract was by no means unavail-

able. zimmermaNN (1996), p. 390 agrees that free physicians (that started to practice from 

the 1st century A.D.) were obviously able to work for merces, but their activities in general 

did not enjoy the same sort of prestige as the other quaestus liberales.

46  The fact that doctors could claim merces ex conducto arises e contrario from a 

fragment reconstructed according to Basilika (Pomp. D. 19,5,26,1 also referred to as D. 

19,5,27) that deals with the so-called strenae, New Year’s (kalendis <Ianuariis>) gifts 

which the Romans gave to their (family?) doctors. The source explicitly states that these 

contributions were not considered merces (non est merces) because they were given ar-

bitrarily and not previously agreed upon. Therefore, in order to reclaim the gift – also 

heldrich (1940), p. 152; Wacke (1996), p. 411 – as a consequence of doctor’s improper 

services – and not to claim indemni�cation in case of malpractice as suggested by below 

(1953), p. 89 –, it was not allowed to use actio locati but actio in factum (non ex locato, 

sed in factum actio dabitur). Furthermore, Gaius gives us a proof that the doctor’s com-

pensation was called merces in D. 9,3,7, a fragment which describes a situation when a 

freeman had been injured by something thrown down or poured out, in which case the 

judge had to take into consideration the fees paid to a physician (mercedes medicis), and 

other expenses accrued during the treatment of the individual. Cf. also Inst. 4,5,1; Pomp. 

D. 13,7,8 pr; Ulp. D. 17,52,4. 

47  The higher social status would commonly include the senatorial and equestrian 

ranks, but Kudlien (1986), pp. 186-189 and 210-211 advises to separate ourselves from a 

typical classi�cation scheme (Einteilungsschematismus) concerning doctors because of 

the constant mobility within the Roman social structure. 

48  There is no source-based evidence that the requirement of social status for doctors 

was incorporated into the legal system. Namely, von lübtow (1957), p. 618 provides an 

important observation that via lex Cincia there existed an explicit restraint for lawyers to 



HISTORY OF LAW AND OTHER HUMANITIES

and the physician within its structure, the legal system intervened eventually 

with extraordinaria cognitio49.

The object of the contract was opus, a medical treatment in compliance 

with medical standards, not services as such, nor the success of the treat-

ment50. The doctor does not primarily act to perform a contractual obligation, 

but to ful�ll his professional (and ethical) duty to help the patient. By doing 

so, he does not need to promise a certain result or success («medico imputari 

eventus mortalitatis non debet», Ulpianus in D. 1,18,6,7). Nevertheless, he 

should guarantee to a certain extent that he has the necessary expertise to en-

sure professional standards for proper execution of the activity. Perhaps one 

of the reasons why doctors were portrayed in such negative perspective is the 

Romans’ expectation that the doctor had to make the patient healthy; that his 

contractual obligation was to heal. Even today, due to great advancements in 

medicine, our own expectations have risen enormously and we tend to have 

the misguided idea that almost everything is possible51. However, Ulpian (D. 

1,18,6,7) points out that «the event of death should not be imputed to a phy-

sician (…) he is responsible for anything caused by his lack of skill» (ita quod 

per imperitiam commisit, imputari ei debet). We witness the emergence of a 

very important principle according to which physician was only responsible 

for the treatment lege artis, but not for the success of the treatment. The doc-

tor was subject to a penalty only if he damaged the health of a patient either 

by not using enough care negligentia (Ulpianus in D. 9, 2, 7, 8; Alfenus in D. 

9, 2, 52, pr), or by not having the knowledge of his profession imperitia (Ulpi-

anus in D. 1, 18, 6, 7)52. In particular, by regulating the position of the doctor, 

receive compensation while pleading a case, which was later on altered by a constitution of 

the emperor Claudius, who allowed a compensation up to 10,000 HS.

49  According to heldrich (1940), p. 148 and siber (1940), pp. 186 ss. the classics 

gave the extraordinaria cognitio only an optional character, the regular legal remedy ac-

tio locati was simultaneously available and not excluded. Wacke (1996), 413 draws our 

attention to a very important fact, namely that from the fragment Ulp. D. 50,13,1,1 it is 

impossible to see that the active procedural legitimation for extraordinaria cognitio was 

reserved only for medici ingenui, so he concludes that there existed a long parallel dualism 

between locatio conductio and extraordinaria cognitio.

50  Cf. below (1953), p. 111; zimmermaNN (1996), p. 393.

51  Cf. hoNsell (1990), p. 139.

52  zimmermaNN (1996), p. 1009 elaborates the imperitia liability as a good example of 

an objective approach of the Roman jurists, because physicians were not evaluated by their 

experience or whether they could have foreseen the consequence, but whether they pos-
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legal sources emphasize the principle that ignorance is treated as negligence 

(«imperitia culpae adnumeratur», Inst. 4, 3, 7).

Concerning the liability out of delict, Celsus mentions the abstract prin-

ciple followed by Ulpian (D. 9,2,7,6) that it makes a great deal of difference 

whether the party actually kills (occidere), or provides the cause of death 

(mortis causam praestare), as he who provides the cause of death is not lia-

ble under the lex Aquilia, but is due to an actio in factum. If a doctor operated 

negligently53 or administered a wrong drug himself54, he was liable under the 

lex Aquilia for culpa55. However, if he handed a drug over to the patient with 

the request to apply it to himself, it was not regarded as suf�cient, because the 

death must have been the direct consequence of a physical action of himself. 

In case of an indirect delict, an actio in factum was granted56. As a particu-

lar case of liability, the sources indicate a situation where a doctor operat-

ed well but neglected the after-treatment57. A disputed and by post classics 

heavily altered fragment Coll. 12, 7, 7 (Ulp. D. 9,2,27,9) foresaw a situation in 

which a doctor conducted a surgery on a slave in compliance with all medical 

standards, unfortunately with mortal consequences because he neglected the 

postoperative care. Given that the lex Aquilia presupposed damnum corpo-

re corpori datum58, and the indirect causation already required an actio in 

factum, for the damage caused by an act of omission an actio ad exemplum 

Aquiliae was granted against a medical practitioner who treated the patient 

negligently, whether the latter died or was disabled59. In the Digest version of 

sessed the necessary skills for their profession. Nobody could escape liability by claiming 

that he did not possess the required medical skills. 

53  Ulp. D. 9,2,7,8; Alf. D. 9, 2, 52, pr; Inst. 4,3,7

54  Gai. D. 9,2,8; Ulp. D. 9,2,9,1; Ulp. D. 47,10,15 pr; Scaev. D. 48,9,2; Inst. 4,3,7

55  It has to be emphasized, as articulated in Kunkel’s research on the Aquilian liabil-

ity, that the classical jurists still did not understand the term culpa in a narrow sense as 

negligence (Fahrlässigkeit), but rather as fault (Verschulden). See KunKel (1925), pp. 266 

ss.; KunKel (1929), p. 163. Cf. also molNar (1998), pp. 104 ss.

56  Ulp. D. 9,2,7,6; Ulp. D. 9,2,9 pr

57  Coll. 12, 7, 7; Gai. D. 9,2,8; Inst. 4,3,6

58  Gai. Inst. 3,219; Inst. 4,3,16; Iul. D. 9,2,51pr

59  The Aquilian culpa incorporated as its key element a positive act, a commissive 

culpa, contrary to the omissive one, since the mere act of omission did not satisfy the 

requirements of actio directa. Only with actio utilis ad exemplum legis Aquiliae did omis-

sion play a role. However, it was not supposed to stand alone; it presupposed a previous 

action that created a state of danger for others, which required a repeated activity in order 

to prevent the imminent unlawful outcome. See wesener (1958), pp. 224 ss.; von lübtow 
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the Ulpian fragment (D. 9, 2, 27, 9), the compilers replaced the term actio-

nem ad exemplum Aquiliae dare with utilem actionem competere. This was, 

however, a purely stylistic change that had no factual meaning, because those 

two phrases were just two different names for the same remedy60. Neverthe-

less, the main difference introduced by the compilers was the deletion of the 

example of a doctor who neglected the aftercare because he was no longer 

liable by actio utilis but by actio directa61. 

Assuming that the patient was a freeborn person, the provisions of the lex 

Aquilia were not applicable62. Since medical interventions typically did not 

cause a deliberate injury to the body63 or a mental disorder64, an action for 

injury was also not an option65. From damage to property the Aquilian action 

was later on extended through Byzantine interpolations also to the negligent 

injury of ingenui66, however, negligent killing of a free person was not prose-

cuted in the ordinary legal proceeding, but the patient was entitled to a prae-

torian action, based on the lex Aquilia («Liber homo suo nomine utilem Aqui-

liae habet actionem: directam enim non habet», Ulpianus is D. 9, 2, 13pr). 

Moreover, various faults of this nature were treated separately; for instance, 

the careless prescription of toxic substances was regulated by the Cornelian 

Law on Assassins and Poisoners67, death through neglect of a doctor created 

(1971), pp. 97-98 and 160. Cf. also KunKel (1925), pp. 329 ss.; KunKel (1929), pp. 161-162; 

below (1953), p. 116; hausmaNiNGer (1996), pp. 16 and 37-38; zimmermaNN (1996), p. 979.

60  The compilers, both of Collatio and Digesta, apparently had the same Ulpian’s 

version of the text available, revised and distorted by the post classics. For the attempt of 

reconstruction of the original text see von lübtow (1971), p. 161.

61  A direct legal remedy was also granted in Inst. 4,3,6 for the same situation when a 

negligent physician who had operated upon a slave disregarded his treatment, so that the 

slave died as a consequence.

62  Based on Ulp. D. 9,2,13 pr, the Glossators extended the lex Aquilia to the cases of 

physical injury in�icted upon ingenui. Cf. heldrich (1940), p. 157, nt. 2; below (1953), p. 

118; zimmermaNN (1990), p. 74; zimmermaNN (1996), pp. 1015 and 1024; rieGGer (2007), p. 45.

63  Cic. De inv. 2,20, Gai. 3,225, Coll. 2,2,1; Ulp. D. 47,10,7,2

64  Ulp. D. 47,10,15 pr

65  mommsen (1899), pp. 790 and 836.

66  Cf. Ulp. D. 9,2,13 pr; mommsen (1899), p. 836; meyer (1907), p. 43; heldrich 

(1940), p. 158; lübtow, von (1971), p. 214.

67  Marc. D. 48,8,3; Paul. Sent. 5,23,19. The penalty of this law is imposed upon any 

one who produces, buys, sells or owns poison for the purpose of homicide, while the term 

‘poison’ speci�cally mentions and includes substances that can be used for curing diseases. 

Fragment D. 48,8,3,2 also explicitly gives an example of a woman who accidentally, with-
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the duty of the heir to defensio mortis68.

Provided that the doctor’s liability for malpractice was determined, the 

patient may have demanded the compensation of material damage, especially 

the medical expenses and the loss of earnings69. Requests for compensation 

of immaterial damage, such as physical pain or mental anguish, were not ap-

proved70. Due to the general acceptance of the principle that the body of a free 

person is inestimable (liberum corpus aestimationem non recipiat)71, com-

pensation for scarring and dis�gurement was explicitly denied72.

By looking at the liability of physicians in general, we can observe a pecu-

liarity, namely in the domain of private law, where the negligent treatment of 

a slave had far more serious consequences for the doctor than the culpable 

violation of a free person’s health. Damages to property enjoyed considerable 

protection compared to personal injuries, which were not protected by equal-

ly effective legal remedies. Apart from that, by making the liability dependent 

on fault and furthermore introducing �exible determination of compensa-

tion, tailored to the individual case, speci�c conditions for medical liability 

were created, ones that could equally serve the interests of both physicians 

and patients. Consequently, our reconstruction of the legal framework and 

liability of the Roman medicus con�rms the existence of principles that tran-

scend time and place and even today represent a relevant subject in an ongo-

ing debate within modern medical law. 

out intent, gave a cure for infertility with fatal consequences. As a sanction, for persons of 

inferior rank it was customary to be thrown to wild beasts, and for those of higher social 

status a deportation to an island and the con�scation of all property (D. 48,8,3,5). See 

mommsen (1899), p. 839; below (1953), pp. 126-128; Wacke (1979), pp. 531-534; memmer 

(2006), pp. 204-205.

68  Ulp. D. 29,5,5,3

69  Gai. D. 9,1,3; Ulp. D. 9,2,7 pr; Gai. D. 9,3,7; Paul. D. 13,6,22; Pomp. D. 13,7,8 pr; 

Ulp. D. 17,2,52,4; Pomp. D. 17,2,60,1; Ulp. D. 17,2,61; Ulp. D. 19,1,13,22; Inst. 4,5,1. In 

case the lawsuit was initiated with actio locati, due to the ex bona �de clause the formula 

was elastic enough to meet all the requirements for indemni�cation of the damage. If the 

patient brought the case for damages with actio legis Aquiliae, the Aquilian law consid-

ered, in fact, only the objective criteria, but the classical jurisprudence extended the scope 

of the claim under the aspect of id quod interest. Eventually, an actio in factum and ex-

traordinaria cognitio allowed the judge to decide with absolute discretion causa cognita. 

See below (1953), pp. 120-121 with instructions on further literature; again below (1964).

70  Gai. D. 9,1,3; Ulp. D. 9,3,1,5; Gai. D. 9,3,7

71  Gai. D. 9,1,3; Gai. D. 9,3,7

72  Cf. heldrich (1940), p. 156; zimmermaNN (1996), p. 1026.
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5. Conclusion

The purpose of this contribution was to challenge the quoted statements 

found in literary sources and to investigate whether doctors deserved the 

bad reputation that they were associated with. Since the Roman population 

was culturally too underdeveloped to be able to compete with the advanced 

Greeks in the �eld of medicine, their attitudes are understandable because 

they only re�ect the fear and skepticism of the unknown. The non-national 

character of the profession that was dominated by peregrini (but, contrary to 

popular belief, not only by Greeks), its social position given that it was oper-

ated by slaves and freedman, as well as the inexistence of a speci�c medical 

class, certainly had an enormous effect on the perception and the status of 

the medical art. Cato, a principal source of mistrust towards Greeks, whom he 

used as scapegoats, provided his blanket statements of doctors’ incompetence 

and charges of murder probably with a political and ideological background. 

Besides conscientious, educated medicals and capable surgeons, simultane-

ously there must have existed unscrupulous doctors, as well as opportunists. 

In the course of time, the reputation and, consequently, the legal status of the 

medical profession grew, partly because of the higher cultural standard and 

partly due to the privileges the emperors granted to doctors. 

The restrained attitude towards doctors, accusations for misuse of power, 

endangering patients and incompetent practice that the literary sources tes-

tify are rooted to a large extent in the human relationship between the doctor 

and the patient and the speci�c requirements towards the profession to com-

ply with the ethical standards. Precisely, what Pliny demonstrated in a variety 

of ways is the fear of a regular layman that the doctor could use his position 

of authority and trust to abuse the patient. This only proves that the Romans 

naturally acknowledged that a physician and a patient were far more than 

typical contractual parties and that their bond, which presupposes trust, was 

far more than a bare legal contract. A certain skepticism towards doctors was 

also justi�ed because of a speci�c feature of Roman private law, according to 

which property was far better protected in case of damage than a free person’s 

health in case of negligent medical injury. The only legal ruling which implied 

that an ingenuus could claim for malpractice out of delict (Ulp. D. 9,2,13pr) is 

commonly suspected to be interpolated.

Heldrich’s statement that «compared to today’s medicine antiquity is 

only a beginning; the Roman law, however, is in many aspects already the 
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end»73 illustrates very well the different degrees of development of the two 

disciplines in the same society and timeframe. Concerning medicine, Roman 

society was moving very slowly towards recognition of professional value of 

the medical practitioner in a long and torturous process. On the other hand, 

when we consider Roman private law, a multitude of individual cases dis-

cussed by the Roman jurists and the fact that they have been included in the 

Digest clearly indicate a practical signi�cance of medical liability. Certainly, 

Roman law did not know a consistent civilian liability of modern codi�ca-

tions; nevertheless, it was able to meet many requirements as a rudimentary 

forerunner for medical liability.

73  heldrich (1940), p. 158.
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