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LEGAL INCONSISTENCY OF BARANJA WINE CELLAR ‘GATOR’ 
WITH THE PRINCIPLE OF SUPERFICIES SOLO CEDIT 

 
 

ABSTRACT 

 
The traditional ‘gator’ wine cellar in the region of Baranja is already a well-established cross-
border attraction and protected cultural resource of economic importance to the regional 
tourism of Slavonia and Baranja. Due to its unique architectural form created by digging and 
casting into the soft hill as opposed to building, the cellar may extend below ground in two 
separate cadastral parcels. In the legalization procedures that have been extensively pursued 
in recent years, many cases appeared in which a cellar was constructed below a neighbouring 
land plot without a valid construction permit and the owner’s approval. Outlined practices are 
contrary to the rule of the legal unity of real property (superficies solo cedit)—one of the main 
principles of Croatian property law adapted through the Roman legal tradition. Considering 
that the cadastre and land register do not always reflect the actual situation of the real estate 
because they were not accurately maintained during the period of former SFR Yugoslavia, it 
could cause legal uncertainty in real property trading and generate further problems in the 
economic exploitation of the protected objects. 

By analysing the legal position of ‘gators’ within the framework of Croatian property law, the 
objective of this paper is to define its legal nature and address the potential practical problems 
that arise through their commercial usage. Consequently, this article aims to provide solutions 
how to overcome the challenging issues resulting from breaking the unity of real property. 
 
Key words: Baranja, gator, legal insecurity, property law, superficies solo cedit 

 

 
1. Gator – architecture without an architect 

 
The main objective of this article is to analyse the legal status of a unique form of architecture, 
locally known as a ‘gator’, examples of which have become well-established cross-border 
tourist attractions. Most of the objects were registered in Zmajevac on the slopes of Banjsko 
brdo as well as Suza, Draž, Gajić, and Batina. As a rare example of Croatian rural architectural 
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heritage, some of them are even protected as immovable cultural property1 and their touristic 
valorization is an important factor in overall economic development and the regional tourism 
of Baranja. These artificial caves were built underneath the ground without any construction 
material by carving into a loess hill that, due to its softness, allows for relatively easy digging, 
while its vertical stability reduces the possibility of its collapse (Banak, A. et al. 2012, 411–
413; Bognar, 1978, 21–23; Španiček, 1993, 69–70). Specific features that favor the construction 
of underground spaces were discovered a long time ago; the oldest known facilities, like the 
Belje wine cellar in Kneževi Vinogradi, originate from Roman times. While most of the cellars 
were built in the second half of the 19th century, the more recent ones date from early 20th 
century. Given that 90% of the arable land around Zmajevac were vineyards, the cellars were 
still in use after WWII. The situation changed and the construction declined in the 1960s 
because a law came into force prohibiting the peasants the sale of wine in bulk. Considering 
that there was no organized buying-in of the grapes and that younger people left the villages 
due to labor shortage, the construction has gradually ceased (Španiček, 1993, 76–79). 
 
The objects were built by locals without any architectural plan, so cellars of different sizes, 
spatial layouts, and numbers of rooms can be found. Apart from some objects that are used as 
cave dwellings, most of them, in accordance with their economic function, are used as thermally 
stable wine cellars since the temperature stays constant between 12 and 14°C in both summer 
and winter.  
The structures usually consist of two parts—a brick building used for a grape press in front of 
the tunnel and a second section, which includes the carved chamber itself. Since the cellars are 
carved horizontally into the vertical slopes of loess sediment, they may extend beneath multiple 
separate cadastral parcels, usually stretching underneath the neighboring land plot. The 
building, however, cannot legally belong to two pieces of land at the same time. Built illegally 
without a valid permit and explicit landowner consent, many gators have a questionable legal 
status causing problems in economic usage. Moreover, they are built contrary to the Roman 
legal principle superficies solo cedit, which implies that a land plot is always considered the 
principal thing and includes everything that is reasonably, permanently affixed to it—even 
under the surface as in the case of gators. Through the gradual reception of Roman norms, this 
regula iuris has become a part of the continental European legal tradition2 and as such was 
adopted into Croatian property law as the principle of the legal unity of real property (cf. 
Josipović, 2003, 98–132; Petrak, 2010, 129–130; Žiha, 2016, 73–83).3  
 
By focusing on the legal position of gators within the framework of Croatian property law, the 
first part of the research will examine the consequences of building a gator on another owner’s 
land and the problems that arise from the inconsistency in adhering to the principle of the legal 
unity of real property. Furthermore, in the second part of the contribution, special attention will 
be devoted to the concrete issues that could emerge from the process of legalisation. The paper 
will conclude with a set of proposals for regulating the status of gators and preventing eventual 
problems in their commercial exploitation. 
 

                                                
1 The Ministry of Culture has proclaimed gators as immovable cultural goods of significance for the Republic of 
Croatia, and some of the cellars are already registered in the Croatian Register of Cultural Property (e.g. Z-2322 
in Suza, Z-2323 in Zmajevac) https://www.min-kulture.hr/default.aspx?id=6212&kdId=345762872 (Accessed 6 
March, 2019) 
2 See e.g. Austrian ABGB §§ 295, 297 & 417sqq, German BGB §§ 93sq & 946, Swiss ZGB Art. 667 & 671, 
French Code Civil Art. 552sqq, Italian Codice Civile Art. 934sqq, Spanish Código civil Art. 334  
3 The central role for the reception of the legal principle in Croatia had the application of the Austrian General 
Civil Code [Allgemeines Bürgerliches Gesetzbuch, ACC] in its territory. For more details about the process of the 
reception of the principle in Croatian property law s. Gavella, 1993, pp. 335sqq; Gavella et al., 2005, pp. 29–40 
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2. Inconsistency with the principle of the legal unity of real property (superficies solo 
cedit) 

 
As one of the main principles of Croatian property law, the Act on Ownership and Other Real 
Rights [OA],4 integrated a concept of the legal unity of real property in accordance to which a 
single real property should incorporate a specific land plot including all objects that are 
permanently connected to it regardless of whether they are on the surface or below the ground 
(Art. 2 para. 3 & Art. 9 para. 1 OA). This also includes all objects that are erected below the 
surface under the condition that they are not joined with the land for only transitory purposes 
but remain there permanently (Art. 9 para. 3 OA).  
 
Although gators are not dug vertically but rather carved horizontally into the loess sediment, 
the tunnels are completely below the ground, and according to their function as wine cellars or 
even housing units, they are of a permanent nature. Considering the aforementioned legal rule, 
the cellars should be legally unified with the land plot and all structures above the surface, 
which, as such, should form a single piece of real property. Consequently, all structures under 
the ground should be owned by the same legal entity as the land and objects above unless other 
rights or restrictions have been established and registered in land registry. The real situation in 
practice is significantly different since the owner of the gator is not necessarily the same person 
as the owner of the land parcel. Considerably more serious is the fact that the real situation is 
often not registered and thus not visible in the cadastre or land register, thus jeopardising legal 
certainty and affecting legal transactions. As the basis for the registration of ownership and 
other real rights in the land registry, the cadastre contains information on the position, shape, 
and surface of cadastral parcels and buildings or other structures that are subject to registration. 
However, given that a cadastral plot is by definition a two-dimensional image, the register 
increasingly encounters limitations in the valid registration of spatially complex objects such 
as construction under the surface—in this case, gators. Although, a three-dimensional 
representation of complex situations is not necessary from a strictly legal point of view, in order 
to provide legal certainty and security concerning real estate, it would be beneficial to include 
a three-dimensional view and make the complex spatial objects identifiable.5  
 

 
 
 
 
 
 
 
 
 
 
 
 

                                                
4 Official Gazette 91/96, 68/98, 137/99, 22/00, 73/00, 114/01, 79/06, 141/06, 146/08, 153/09, 90/10, 143/12, 
152/14, 81/15, 94/17. The Croatian term is “Zakon o vlasništvu i drugim stvarnim pravima”. 
5 Due to its long tradition of multi-level usage of land, the Netherlands is one of the countries that has carried out 
the most research in the field of 3D cadastre. Especially in the areas of intensive use of land such as large cities in 
terms of multi-story buildings, apartments, and installations, the current 2D cadastre does not meet the needs and 
requires the implementation of 3D cadastre. (Cf. Stoter; Salzmann, 2003, 495–410) Studies and proposals to 
introduce 3D cadastre models also exist in Croatia. (Vučić, 2015, 8–153) 
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Picture 1: Extract from the cadastral plan  
Approximate map scale 1:1000 

 
Source: https://oss.uredjenazemlja.hr/public/cadServices.jsp?action=dkpViewerPublic  

(Accessed 8 March 2019) 
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Picture 2: Geodetic situation of the building 
Approximate map scale 1:200 

 
Source – author’s sketch 

 
The previous pictures show a typical situation in which the building, as a single structure, is 
partly located on land, which, legally speaking, belongs to the gator-builder but lies partly under 
the surface of the neighbouring parcel. In this particular case, the structure consists of a single 
tunnel under the adjacent land, but as mentioned before, a strict definition of ‘gator’ does not 
exist, so various spatial layouts and numbers of rooms with multiple purposes can be found. At 
the same time, the real status of immovable is not visible either in the cadastre or in the land 
registry, which can endanger legal security as well as cause problems in the economic and legal 
exploitation of real estate. 
 
Such an example of the legal separation of property is contrary to the Roman principle 
superficies solo cedit, which originates from the concept of accession (accessio), whereby the 
ownership of a movable object, in case of permanent connection, merges with the immovable 
as a main legal object and shares its legal status (cf. Schmidt, 1890, 121–164, Biermann, 1895, 
169–280, Kaser, 1947, 219–260, Meincke, 1971, 136–183, Rainer, 1989, 327–357, Puhan, 
1953, 332–340, García, 2008, 1007–1015). Stating that this principle is based on natural law 
rather than imposed by strict regulations, the Institutes of Gaius (II, 73) explained it in the 
following manner: “what is built by another on our land, although he may have built it for 
himself, becomes ours by natural law, because the building above yields to the ground below.” 
Various factual situations have been debated throughout Roman legal sources,6 but specifically, 
the case in which somebody constructed an object (inaedificatio) with his own material on 
another owner’s land was already discussed in the oldest Roman legal source—the Law of the 
Twelve Tables (451–450 BC). The ownership of building materials used in the erection of a 
structure remained unaffected as long as the building was preserved (cf. Tab. VI, 7 & VI, 8; 
Gai. D. 41,1,7,10). If the object collapsed, the ‘sleeping ownership’ over the materials revived 
and could be claimed.  
                                                
6 E.g. Pap. D. 8,4,17; Ulp. D. 9,2,50; Paul. D. 13,7,21; Paul. D. 20,1,29,2; Gai. D. 41,1,7,10; Gai. D. 41,1,7,12; 
Pomp. D. 41,1,28; Ulp. D. 43,17,3,7; Gai. D. 43,18,2; Paul. D. 44,7,44,1; Paul. D. 46,3,98,8; Sev. Ant. C. 3,32,2,1; 
Diocl. Max. C. 8,10,5. 
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In the 13th century, the concept was adopted and further developed, authorising the landowner 
to an infinite vertical space limited by the horizontal borders of his land plot. According to the 
reasoning of glossator Accursius (the so-called ad coelum doctrine) based on the fragment D. 
8,2,1, the owner of the soil is entitled to everything above and below—“all the way up to 
Heaven and down to Hell” (Cuius est solum, eius est usque ad coelum et ad inferos) (Cf. Goeke, 
1999, 61sqq). The idea of the unlimited reach of landowner’s rights ad infernum is nowadays 
challenged by various subsurface rights like littoral, mineral, and riparian rights. How far this 
right extends has never been explicitly defined. Although it would theoretically reach to the 
centre of the Earth, Von Jhering argued that such an approach would be an “abuse of logic”. 
The expansion of property below the ground should, according to his opinion, find its limits in 
practical interest, and the owner should tolerate the economic use of others in case his practical 
needs are satisfied and he is no longer able to use it for himself (Von Jhering, 1863, 91–92). 
The same approach is applied in contemporary Croatian property law. The space to which 
landowner’s rights extend is, in principle, limitless, but he is not authorised to prohibit works 
by another person at a depth at which he has no justified interest to exclude them (Art. 31/3 
OA). In our case, gators are carved directly underground in the event of renovation approached 
and even dug from above, which means that they would restrict the owner’s property rights and 
their practical usage.  
 
Both Roman and contemporary regulation make the outcome of the construction on another 
owner’s land dependant on the subjective element of the parties, namely, whether they acted in 
good faith or not. In this respect, three situations need to be distinguished as their legal 
consequences differ.  
 
a) Unfair gator builder - fair landowner  
If the builder were aware that he constructed a cellar with his own materials but under another 
owner’s parcel, the gator will, according to the principle, become the property of the neighbour 
to whom the parcel belongs (Gai. D. 41,1,7,12; Art. 152 OA). In fact, if the landowner is bona 
fides, i.e., he is not aware of the builder’s activities on his parcel, which can indeed be the case 
here because the construction is carried underground, the principle of superficies solo cedit 
applies without exception. If the law on civil obligations gives him the right, the builder can 
claim compensation from the landowner. The neighbour is authorised to regain possession of 
his land with the cellar and its appurtenances and demand all benefits that the builder received 
due to the unauthorized use of his land. He may also claim compensation for damages if he has 
suffered them in accordance with the norms of law in civil obligations (Art. 152 para. 4 OA). 
If the gator is not needed from his point of view, he may request restoration to the previous 
condition (restitution in integrum), allowing the builder to take away his material. However, 
the legislator requests the owner to have an ‘inherent interest’ in the establishment of the 
previous condition (Art. 152 para. 3. OA). There is no general definition when such a legal 
interest exists, but it is judged on a case-by-case basis. Since the stability of the adjoining land 
could be threatened, before any removal of the construction work, according to Art. 153 of the 
Building Act [BA],7 a removal design following the submission of notification to the building 
control authority of the commencement of works should be carried out. Gavella highlights the 
potential problem that obtaining a permit to remove an object could prolong or in some cases 
call into question the owner’s request for restitution (Gavella et al., 2007, 540, fn 431). The 
removal of a gator that was registered as an immovable cultural good in the Register of Cultural 

                                                
7 Official Gazette 153/13, 20/17. Croatian term is “Zakon o gradnji“. 
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Heritage of the Republic of Croatia or any part thereof should be carried out according to the 
act governing the protection and preservation of cultural heritage (Art. 153 para. 3 BA).  
 
b) Fair gator builder - unfair landowner  
In the case the landowner was unfair and knew about the construction works of a fair builder 
but intentionally failed to prohibit them, legal consequences will differ from the previous 
situation. Since immovability is always considered the principal thing, the building will become 
a part of the land, but an inverse application of the principle of superficies solo cedit will occur 
because the legal order favours a fair builder versus an unfair landowner. From the moment of 
construction, the land plot, together with the constructed object, shall belong to the builder, 
leaving the former landowner the right to require compensation of the market value of the land 
(Art. 153 OA). Nevertheless, we consider the legal provision to be too strict to the unfair 
landowner because its literal interpretation would mean that the builder obtains the entire land 
plot regardless of its size together with its entire appurtenance, including, for example, 
landowners of houses or vineyards. Since the ratio iuris of this provision should not be to bring 
the former owner into such an unfavourable position, we agree with the suggestion of 
Maršavelski (2007, 193) that the court should, in such cases, make the necessary parcelling of 
land and assign the builder only the part of the land plot in terms of which he was in good faith. 
 
c) Unfair gator builder - unfair landowner  
In the case both parties were unfair, the gator will become the property of the landowner even 
if he did not immediately prohibit further construction. As the owner, he has, of course, the 
right to protect his possession within thirty days from the moment he finds out about the act of 
obstruction and, at the latest, one year after the date on which the obstruction began (Art. 21 
para. 3 OA). Considering the legal nature of the ownership as such, while assessing whether 
the landowner was fair, an account should be taken of the fact that the owner is not required to 
take any action to determine whether the builder carries out unauthorized construction on his 
own land. He is not obliged to prohibit construction, but at the same time, he is authorized to 
do so. Even if he knew about the activities but failed to prohibit them in a timely manner, he 
can only be criticized for his ambiguous attitude (Gavella et al. 2007, 541; Maršavelski 2007, 
189). However, the legislator provided a certain consequence in that case by denying the 
landowner the right to require restoration to the previous condition. Accordant to Art. 154 para. 
2 OA, the builder is, on the other hand, authorised to restore the land into its previous condition 
at his own expense by taking back his built-in material, although not after the expiration of the 
time limit within which, following the legal effectiveness of the court decision, he should 
surrender the possession of the land with the building on it to the owner voluntarily. 
 
Exceptions of the principle that a single real property consists of a geometrically specified land 
parcel with objects permanently connected to it are possible and regulated by the OA. 
Permanent structures can be separated from the immovable that they are built under and the 
legal status they share by special rights that entitle its holder to own the building on other 
owners’ land, specifically, the right to build (Art. 280–296 OA)8 and the right to have parts of 
one’s building and equipment on the servient tenement (Art. 196 OA). In order to ensure that 
the separation of one part of the immobile from the whole unit would not undermine trust in 
legal transactions, an essential precondition for the acquisition of these property rights is their 
registration in the land registry.  

                                                
8 As a new form of property right, the ‘right to build’ was introduced through the reform of property law, which 
began with the adoption of the OA. Since the reform was mostly modelled on Austrian law that traditionally had 
a decisive impact on Croatian civil law, the right to build was adopted from the Austrian ‘Baurecht’ (Josipović, 
2014, 36–37), although we are originally dealing with, yet again, the Roman legal institute of superficies.  
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This is precisely the key issue in our research on the legal status of gators. Although the law 
provides the possibility of their legal arrangement, their existence is de facto not visible in the 
cadastre or land registry. Private ownership, as well as other real rights, are entered in the land 
register at the request of the parties. Since gators were built by locals without any prior 
construction plans or permits and, as we assume, with only the oral consent of neighbours, i.e. 
landowners, it was not the custom to register such buildings in the cadastre or land register. 
Unfortunately, the fact that, due to the abandonment of the principle superficies solo cedit 
during the socialist period, the land register was not accurately maintained, and discrepancies 
between the cadastre and land register, as well as between the actual state of affairs and the 
entries, still exist, making the situation even more complicated (cf. Žiha, 2016, 76–81). 
 
Taking into account the time and circumstances in which the gators were built, we can assume 
that the builder knew about the fact that he was building a cellar below the adjacent parcel but 
was unaware about the legal effects it has on his building. At the same time, his neighbour 
probably tacitly allowed the construction under his parcel since the land was usually used as an 
agricultural area (arable land, permanent grassland, vineyards, or kitchen gardens) so that the 
underground structure did not interfere with the execution of his property rights. Referring again 
to the Roman legal tradition and the principle ignorantia iuris nocet or ignorantia legis non 
excusat, the builder cannot be excused for being unaware of the valid law, because according 
to this principle, a person is bound by legal regulations even if he does not know of them. 
Although the knowing landowner could have prohibited the violation of his ownership but 
failed to do so, the gator became a part of his land plot and shared its legal status without giving 
him the right to require restoration to the previous condition. Expecting the gator builder or his 
heirs to use their right and restore the land into a previous condition at their own expense is not 
probable because their touristic potential is increasingly exploited, they are recognized as 
immovable cultural goods of significance for the Republic of Croatia, and some of the cellars 
have already been registered in the Croatian Register of Cultural Property. Sometimes, years 
after their construction or being acquired by new owners, gators have been extended or adapted 
for new economic, often touristic, purposes. Irrespective of such additions, adaptations, or 
annexes to the existing building, it is not possible to acquire ownership over the land plot unless 
it is otherwise provided by the neighbouring landowner (Art. 156 para. 1 OA). The same derives 
also from Art.150 para. 2 OA, which stipulates that ownership of the real property extends to 
other owners’ built-in materials because, yet again, superficies solo cedit. The eventual 
compensation of the gator owner for the investment in the object is regulated by the rules of the 
law on civil obligations. 
 
Considering the debated issues, what would, therefore, be the most appropriate solution for the 
involved parties? The most simple solution would be to establish the right to build in favour of 
the gator holder, which would authorise him to have his wine cellar below the neighbouring 
parcel. It is a specific right that separates an otherwise complete immovable into two separate 
entities and acts in legal terms as a piece of real property itself (Art. 281 para. 2 OA). The owner 
of the gator would have the powers and duties of a usufructuary regarding the land and should 
pay his neighbour a monthly fee in the amount of an average rent unless agreed otherwise (Art. 
281 OA). In order to establish the right to build, the gator owner and the landowner should 
conclude a written agreement and register the right in the land register, entering it 
simultaneously as a burden on a land plot and as a particular land registry unit in a newly-
established land registry file. Registration of the right to build as a burden on the neighbouring 
land in favour of the gator owner will be possible only after a written declaration of the 
permission of the landowner to encumber his land plot. The gator will be in conformity with 
this registry as if it were erected directly on the right to build (Art. 286–288 OA). 
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Another possible solution would be to establish the right of real servitude, specifically the right 
to have parts of one’s building and equipment on the servient tenement regulated by Art. 196 
OA. Taking into account that the particular immovable usually consists of two parts—the front 
building constructed above the ground on the land plot of the gator owner and the cellar under 
the neighbouring parcel—the owner of the dominant tenement (the gator owner) would be 
authorised to have the gator as a part of his building below the neighbouring property based on 
his right of servitude. He would be bound to bear the cost of maintaining such part of his 
building and to pay the neighbouring owner of the servient tenement compensation for using 
his real property in the amount of rent unless provided otherwise in an agreement or by law. 
The right would be established by entry of the right in the land register as a burden on the 
servient tenement (Art. 220 para. 1 OA). Since majority of objects were built until 1960ies, 
according to Art. 229 OA, the servitude was already established by occupancy if the gator 
builder was in fair possession of servitude for 20 years, and the owner of neighbouring land did 
not voice any objections. In this case, the gator builder would acquire servitude, regardless of 
the fact that it was not registered in land register, and the eventual subsequent entry of his right 
would have a declaratory effect, meaning that the builder acquired the servitude in moment 
when 20 years have passed (Gavella, 2007, 23). However, the main obstacle is that this 
unregistered servitude would not have effect towards third party, i.e. the new buyer 
of neighbouring land, since he would not have a way to know of its existence (ibid). 
Considering that such servitudes are most likely not registered, and that the owners of the land 
have changed several times in this long period of years, proposed solution is not applicable to 
solve legal problems of gators in general, but it could help in several cases. Ultimately, a valid 
entry into the Land register according to the provisions of Land Registration Act [LRA]9 would 
be the only secure way to ensure legal certainty about the actual and legal status of the real 
property. In this sense, Art. 33 LRA, and Art. 81 of Land Registry Rulebook [LRR]10 contain 
rule that registered servitude in the land register should be described in details.11  
 
 
3. Problem of legalisation 
 
Although the owner of the immovable is authorized to use it and any benefits arising from it as 
he sees fit, including the use, utilization and disposition of the thing he owns (Art. 30 OA), in 
order to build on his immovable, he must follow procedures prescribed in detail in the BA and 
in the Physical Planning Act [PPA]12 (Gavella et al., 2011, 44–50; Krtalić, 2006, 814). Only if 
the construction complies with the prescribed procedures will the building be legal and thus 
recognized in the cadastre and land register. However, for numerous reasons, Croatia had 
serious problems with the illegal construction of buildings, which culminated in 2010, when it 
was recognized as an obstacle in the process of joining the European Union. In 2013, it was 
estimated that more than 350 000 buildings in Croatia were built without valid construction 
permits (Britvić Vetma, 2013, 122). However, by the date published on the web site of the 
Ministry of Construction and Physical Planning, up to the 30th of June 2013, 826 948 

                                                
9 Official Gazette 91/96, 68/98, 137/99, 114/01, 100/04, 107/07, 152/08, 126/10, 55/13, 60/13, 108/17. The 
Croatian term is “Zakon o zemljišnim knjigama”. 
10 Official Gazette 81/97, 109/02, 153/02, 123/02, 14/05, 60/10, 60/10, 55/13. The Croatian term is “Pravilnik o 
unutarnjem ustroju, vođenju zemljišnih knjiga i obavljanju drugih poslova u zemljišnoknjižnim odjelima sudova 
(zemljišnoknjižni poslovnik)”. 
11 The rule states that servitude, which is limited to certain spatial boundaries, must be precisely defined, and such 
boundaries can even be set in the sketch attached to the request for the establishment of servitude. 
12 Official Gazette 153/13, 65/17, 114/18. The Croatian term is “Zakon o prostornom uređenju” 
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applications for legalization were received by the authority.13 First, the Act on Procedures 
Regarding Illegally Constructed Buildings was drafted and came into force in 2011,14 but it did 
not give the expected results in the sense of a higher number of legalizations of illegal buildings. 
There were numerous reasons for such results, namely, high costs and complicated procedures 
(Britvić Vetma, 2013, 123).  A new act with the same name was promulgated in the next year 
and came into force on 6th October, 2012. This act simplified the process of legalization and is 
still in effect with several changes over years. Thus, all contemporary legalizations are 
performed according to its rules.  
 
The Act on Procedures regarding Illegally Constructed Buildings from 2012 [APRICB]15 
defines illegally constructed buildings in Article 2 as buildings or reconstructed parts of an 
existing building without a valid permit authorizing the process of construction. Illegally 
constructed buildings become legal with the special decision of the public administration called 
“the decision on the state of construction’’ (Britvić Vetma, 2013, 138) or “the decision on the 
derived condition’’ (Tomić, 2015, 186).16 This decision is issued by the special body of the 
public administration, which is competent to allow normal, legal construction and generally 
deals with every other kind of spatial planning and construction.17 Based on Articles 2, 5, and 
6 of the APRICB, in order to make illegally constructed buildings legal, several prerequisites 
must be met: 

1. The illegal building must be visible on the digital orthophoto map in scale 1:5000 made by 
the State Geodetic Administration based on the aerial photogrammetric mapping of the 
Republic of Croatia, which started on 21st June 2011 (in text DOF5/2011). 

2. The illegal building must not be contrary to the spatial plans of its location but only in sense 
that it must not be built outside the construction-allowed area of national parks and nature 
parks, in the corridor of traffic buildings, on archaeological sites, or inside spaces of 
immovable cultural heritage.  

3. The illegal building must not be built in other similar areas in which it could be contrary to 
the public interest. 

 
Based on the listed prerequisites, gators in Baranja County are ultimately buildings that cannot 
be legalized. Firstly, since the usual gator is partially constructed below ground, partially above, 
it is debatable as to whether they are visible on the DOF5/2011 maps. Since more than half of 
the gators is inside the hill, it is highly probable that they are not visible on said maps, and as 
such, the system of the cadastre’s plans, as shown in our example (picture 1), does not recognize 
their existence. On the other hand, it is questionable whether the fact that the building is not 
visible because of its ‘constructional nature’18 is reason enough to preclude its proper 
legalization. In other words, if the building would be outside the hill, it could be legalized, but 
it would not be a gator as such. This strongly suggests that in certain situations, as discussed 
before, the cadastre should have a three-dimensional representation, especially in the cases of 
the buildings below ground. In order to serve its purposes, data from the cadastre should be in 
accordance with the data in the land registry (Šago, 2018, 594), and there was a serious 

                                                
13 S. https://mgipu.gov.hr/UserDocsImages/7401 (Accessed 6 March 2019) 
14 Official Gazette 90/11. Croatian term is “Zakon o postupanju s nezakonito izgrađenim građevinama“ 
15 Official Gazette 86/12, 143/13, 65/17, 14/19 Croatian term is “Zakon o postupanju s nezakonito izgrađenim 
zgradama “ 
16 Croatian term is “rješenje o izvedenom stanju“. 
17 Jurisdiction of this body is territorial, meaning that it must have jurisdiction on the area where the illegal building 
is located.   
18 By the term ‘constructional nature’, we understand the construction method and the process of building because 
if the gator were not underground, it would lose its main feature and would not be considered a gator at all. 
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discussion of their junction in one register (Butorac, 2017, 143–162), which did not result in 
their merging. Thus, currently, there are two separate registers; cadastres that contain 
information on the actual situations of the cadastral parcels and the land register, which contains 
data on the ownership and other legal rights to immovables (Josipović, 2001, 90–92). 
 
If we observe it from a historical point of view, gators are buildings that have existed in the 
County of Baranja for some time (Španiček, 1992, 70). A possible solution for solving their 
legal status could be found in the provision of the BA, which stated that buildings built before 
15th February 1968 should not be legalized, since they are considered as legal buildings. 
According to Article 175 of the BA, certificate of the cadastral office, the Central Office of the 
State Geodesic Directorate, or other administrative body that proves that the building was 
constructed before 15th February 1968 is the official act with the legal force to equalize such a 
building with one that has a valid construction permit. In other words, the fact that the illegal 
building was constructed before 15th February 1968—and it can be proved with a certificate 
from a competent public body—makes such a building legal. If this rule is applied to gators, it 
would mean that all of them built before 15th February 1968 were legal based on their age.  
 
Still, there are several potential problems. First of all, it is questionable as to whether such 
certificates exist for all gators and what would happen if some gators were constructed after the 
said date? Moreover, what would be the consequences in a situation in which the gator is 
constructed before the said date but is reconstructed in the meantime? The most important 
dilemma concerns the status of gators that were built before the said date and are inconsistent 
with the rules of ownership on real estate, particularly the principle of the legal unity of real 
property (superficies solo cedit). 
 
Regarding the first question, in the practice of the administrative bodies, there is at least one 
example of the prescribed situation as in the use permit (uporabna dozvola) issued by Beli 
Manastir’s administrative body for spatial planning and construction from 17th May 2018. The 
quoted document states that one gator from the village of Zmajevac was built before 15th 
February 1968 and is therefore legal. However, the biggest problem arising from this 
administrative act is the fact that the word ‘gator’ and the said use permit are not mentioned in 
the description data of the immovable in the land register. This is the case because the use 
permit and the decision on the state of construction are not officially noted in the land register 
or cadastre by omission of the owner himself, who is obliged to deliver it to the cadastre. 
However, there is no sanction for not complying with the prescribed obligation, and such a 
regulation makes the whole process of legalization meaningless. In the situation with gators, it 
can be presumed that the owner or the competent body did not know how to carry out the 
registration of the use permit because the gator is partially under neighbouring land, and the 
effect of said permit would have to have an effect on both properties. If we allow the effect of 
said decision on the neighbouring land, it would mean that the builder of the gator had an illegal 
building on the neighbouring land for more than 50 years, which is contrary to main principles 
of Croatian and also continental European property law. We strongly believe that this is not the 
case and that in the construction of gators, neighbours had certain agreements and oral permits 
among themselves as was the custom in the time of their construction.  
 
The answer to the question of gators constructed after 15th February 1968 is simple; such gators 
are illegal unless they have a valid construction permit, which is, again, highly unlikely. 
Reconstructions after 15th February 1968 without construction permits would again make 
modifications illegal and would have a negative impact on the legal status of the whole gator. 
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Concerning the question of the inconsistency of gators regarding the rules of ownership of 
immovables, the answer can be found in the APRICB. This act, which deals with illegal 
buildings, could possibly have one inconsistency with the OA—or, more precisely, with the 
main principles of Croatian property law—and as such could offer certain solutions to the 
question of the legal status of the gator. The problems can be recognized in the fact that 
APRICB does not directly exclude the buildings built on the other person’s land in the process 
of legalization. In other words, the party that initiates the process of legalization does not have 
to be the owner of the immovable (Britvić Vetma, 2013, 132–133). It seems that such a solution 
could allow the owner of the gator to legalize the whole gator, including the underground part 
below the neighbouring land. However, this is possible only if the landowner did not start the 
judicial dispute regarding the question of the ownership or other real right as prescribed in 
Article 19 of the APRICB. Moreover, we consider that the most important rule set in the 
APRICB can be found in the chapter named ‘Legal consequences of the legalization of the 
buildings’. Thus, in Article 32 of the APRICB, it is strictly stated that the ‘decision on the state 
of construction’, (which makes an illegally constructed building legal) does not have any 
influence on the ownership and other property rights on the building for which it was issued 
oron the immovable on which it was built. In conclusion, the whole process of the legalization 
of gators will not have any consequence on its questionable legal status.  
 
Strictly legally speaking, the fact that the building is not legal should not influence its property 
rights. Ownership, servitudes, pledges, and other real rights exist on immovables with illegal 
buildings since the building itself is considered to be part of the land (Gavella et al., 2007, 79–
94; Žuvela, 2014, 26–36). This means that the single real property (immovable) with an illegal 
building can be bought, sold, pledged, or even inherited without any sanction. In this sense, the 
illegality of the building does not influence its legal status. However, it is questionable as to 
how banks and other professional creditors assess the value of immovables with illegal 
buildings. Since creditors could have serious problems in the process of the pledging of 
immovables with buildings that are not legal and thus not recognized in the land registers, the 
value assessments of such creditors are usually low (Frljužec, 2006, 60–62). The reason for 
such low assessments could be found in the fact that they would have uncertain legal status if 
the debtor does not pay his debt, so the assessments usually contain only the value of the 
immovable and not the value of the illegal building. Consequently, the described results could 
have a highly negative impact on the touristic and other potential commercial uses of gators. 
Therefore, it should not only be in the interest of owners but also in the interest of the whole 
region of Baranja to do everything possible to hasten the process of legalization. 
 
 
4.  Conclusion 
 
The major goal of this research was to investigate the status of a rare example of Croatian rural 
architectural heritage—‘gators’, which, due to the special nature of their construction, extend 
under surface of multiple separate cadastral parcels belonging to different owners. Since the 
structures are built under other owners’ land, the actual situation of the immovable is not visible 
in the cadastre or registered in the land registry. Such practice can endanger legal security and 
cause problems in the economic and legal exploitation of gators. 
 
Given that the cellar is not legally unified with the land plot and all the structures above the 
surface, with which it should form a single piece of real property, it is in conflict with one of 
the main principles of Croatian property law—the rule of the legal unity of real property 
(superficies solo cedit). The outcome of building the gator under neighbouring land depends on 
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whether the parties acted in good faith or not. Considering the local customs under which the 
cellars were constructed, we assume that both parties (the builder and the landowner) are aware 
that the cellar extends below the adjacent parcel. Nevertheless, they are probably not familiar 
with the legal effects it has on the gator, for which they cannot be excused even if the landowner 
did not oppose the construction under his parcel as it did not interfere with the execution of his 
property rights. Taking into account that the knowing landowner could have prohibited the 
violation of his ownership but failed to do so, the gator became a part of his land plot and shared 
its legal status, giving only the builder the right to require restoration to the previous condition. 
This scenario is highly unlikely for the simple reason that their economic potential is 
increasingly exploited, and they are being recognized as immovable cultural goods. It is 
expected that the existing gators will be extended or adapted to suit new, probably touristic, 
purposes. Before any new construction work, though, the builder should obtain a building 
permit, which, on the other hand, presupposes some evidence of a legal interest, namely, a land 
registry extract indicating that he is the owner or the holder of the other property right, which 
he will not be able to prove because the gator legally belongs to his neighbour. Considering that 
the exceptions from the principle superficies solo cedit do exist and permanent structures can 
be separated from the immovable that they are built under through special rights, the most 
appropriate solution for the involved parties would be to establish either the right to build (Art. 
280-296 OA) or the right to have parts of one’s building and equipment on the servient tenement 
(Art. 196 OA) in favour of the gator holder, which would authorise him to have his wine cellar 
below the neighbouring parcel, including the obligatory registration in the land registry.  
 
In order to ensure the protection of trust in legal transactions, it is of utmost importance to 
eliminate inconsistencies between the actual state of gators on the ground and the entries in the 
registers as well as to harmonise data from the cadastre with the data in the land registry. Since 
the main purpose of the cadastre is to provide legal security concerning real estate, we support 
the proposals based on multiple studies to introduce a three-dimensional cadastre, which would 
make complex 3D situations under the surface identifiable and their registration more 
accessible. We are aware that the introduction of the whole three-dimensional concept of 
property rights would be too ambitious, so from a practical viewpoint, it seems convenient to 
maintain the existing two-dimensional concept as default and apply the three-dimensional one 
only in complex spatial situations like the one with gators. 
 
The issues that resulted from breaking the unity of real property in the case of gators are most 
recognizable in their process of legalization. Although the legalization of gators will not have 
any consequences based on their questionable legal status and property rights, it can cause 
problems in assessing the value of illegal buildings for banks and other professional creditors 
and consequently have a negative impact on their economic potential. Therefore, we consider 
that gators, as part of the cultural heritage of Baranja County with strong touristic potential, 
should have their legal status solved and clarified as the legal system and legislators still do not 
recognize them. Even though it cannot be easily proven that they were built with the permission 
of the owner of the neighbouring land, we posit that this fact should not be overlooked. It is 
highly unlikely that they were created with malice aforethought but rather as a cellar that was 
possible to build thanks to the geological nature of the land. In this sense, gators represent a 
unique yet typical piece of architecture in Baranja County. 
 
The most important element, and at the same time our biggest concern, is the issue of how to 
raise awareness of the negative consequences of unresolved legal issues and illegal 
construction. This requires a break from the passive mentality and a greater degree of 
responsibility of individuals—in this case, the involved parties, who are responsible for 
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harmonising the land register records with the actual situation of real estate—so that their main 
function, the legal protection of confidence in the truthfulness and completeness of its content, 
can be applied. 
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